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The policy, payable to a mortgagee, insured ‘‘ the estate of” R., and provided 
that it should be void if the interest of the insured was other than the 
entire, unconditional, and sole ownership. The insured had previously 
to his death, unknown to the agent, conveyed the property under a trust 
deed for the benefit of creditors, with remainder for his heirs. 

Held, That the term would ordinarily mean those succeeding to the title of 
R., and was not intended by the insurers to include the trustee under a 
trust deed. The interest of the insured was not that of entire and un- 
conditional ownership. 

Held, That conduct on the part of an adjuster tending to lead the insured to 
believe that the loss would be paid was not a waiver of the breach. 


Appeal from an order of the general term of the third judicial 
department which reversed a judgment entered in favor of the 
plaintiff upon the report of a referee, and directed a new trial. 


* Decisiou rendered, October 8, 1839. 
VoL. XVIII.- 52. 





818 Report of Decisions. [ Nov., 


The action was upon a policy of insurance against fire, upon a 
grist-mill and machinery, issued January 13, 1882, which purported 
to insure “estate of O. Richards,” and was made payable to the 
plaintiff “ mortgagee as his claim might appear.” 

Orson Richards in his lifetime was the owner of the property in 
question. Having mortgaged it to the plaintiff, he and his wife in 
May, 1875, executed and delivered to Dean Sage, of the city of 
Brooklyn, a deed therefor, in trust to sell the same and distribute 
the proceeds of such sale pro rata among the creditors of said Rich- 
ards, and providing that the residue of said proceeds after the pay- 
ment of the debts should be reconveyed to said Richards or to his 
heirs or legal representatives. 

Richards died intestate and insolvent in September, 1879, leaving 
a widow and three children. The property was destroyed by fire 
February 4, 1882. 

The policy in suit was issued by an agent named Ketcham, who 
resided a few miles from the mill and who had known Richards in 
his lifetime, and knew that he had failed and knew of his death. 
He did not know of the trust deed to Sage. He learned of the loss 
within twenty-four hours after the fire, and immediately notified the 
defendant by telegram. 

After the fire, one J. H. Rice, an insurance adjuster, acted for the 
defendant in the matter of the loss. He testified that he had “ en- 
tire and sole charge of the loss from a day or two after the fire un- 
til the suit.” 

The policy required that immediate notice of loss should be 
given by the insured to the company or its agents, and that proofs 
of the loss should be delivered within fourteen days after the fire. 

No notice of the loss was given to the company other than that 
sent by telegram by Ketcham. Proofs of loss were served on the 
company on February 24, twenty days after the fire, and were re- 
tained by them until April 22d. On that day Rice, in response to a 
request from the plaintiff for payment, wrote to the plaintiff stating 
the proofs were not in conformity to the requirements of the policy, 
and pointing out defects, and among others that it was not shown 
that the Richards’ estate had title to the property destroyed. Ne- 
gotiations were thereupon had in respect to additional proofs and 
subsequently other and additional proofs were furnished. 

The policy contained other conditions to the effect that “if the 
interest of the insured in the property whether as owner, trustee, 
* * * or otherwise be not truly stated in this policy, then in 
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every such case this policy shall be void. If the interest of the in- 
sured in the property be any other than the entire, unconditional, 
and sole ownership of the property, for the use and benefit of the 
assured, it must be so represented to the company, and so expressed 
in the written part of the policy, otherwise the policy shall be void.” 

The referee found as facts, that Rice was informed and knew of 
the Sage deed and understood the facts concerning the title to the 
property, and that in conducting the negotiations in reference to 
additional proofs of loss he induced the belief that the loss would 
be paid if such proofs were furnished. He decided as conclu- 
sions of law, that notice of loss was given in due time; and service 
of proofs within fourteen days as required by the policy was 
waived. That by the use of the indefinite phrase “estate of Rich- 
ards,” the defendant intended to and did waive the condition re- 
lating to sole and entire ownership, and having through its agent 
Rice knowledge of the condition of the title, it did by his acts sub- 
sequent to the fire waive any defense based upon the breach of the 
condition of the policy in reference thereto. 


G. B. Wetuineton, for Appellant. 
A. H. Sawysr, for Respondent. 
Brown, J. 

The defendant by the policy in question undertook to insure “ the 
estate of O. Richards” against loss or damage by fire upon prop- 
erty described as a grist-mill and fixed and movable machinery, ete. 

The referee found as facts that the defendant intended to insure 
such persons and their interests in said premises as were or might 
be represented under the name or title aforesaid. The contract 
cannot therefore be considered as one insuring the interest of the 
plaintiff as mortgagee. The undertaking to pay the loss to him is 
collateral to and dependent upon the principal undertaking to in- 
sure the estate of Richards, and if the evidence shows a breach of 
the conditions of the policy by the assured, the plaintiff cannot re- 
cover: Grosvenor vs. Atlantic Ins. Co.,17 N. Y., 391; Bidwell vs. 
Northwestern Ins. Co., 19 N. Y., 179; Perry vs. Ins. Co., 61 N. Y., 
214. The referee further found that at the time of the issuing of 
the policy the interest of the “estate of O. Richards” in the prop- 
erty insured was not the entire, unconditional, and sole ownership 
thereof for the use and benefit of the assured. 

One of the conditions of the policy was that it should be void if 
the interest of the assured in the property was other than the 
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entire, unconditional, and sole ownership thereof. And under the 
finding I have quoted, that Richards’ estate was not the entire and 
unconditional owner at the time the policy was issued, the insur- 
ance was void, and plaintiff was not entitled to recover, unless the 
condition quoted was dispensed with or in some way obviated or 
waived : Lasher vs. Ins. Co., 86 N. Y., 423. 

The referee found that such condition was waived, first, by the 
employment in the policy of the indefinite phrase “ estate of O. 
Richards,” second, by negotiation between Rice, the defendant’s ad- 
juster, and the plaintiff and assured subsequent to the loss, and 
after full information about the facts relating to the title to the 
property. 

When an agent who effects the insurance has knowledge or is in- 
formed by the assured of the true condition of the assured’s interest 
in the property, and with such knowledge accepts the the premium 
and delivers the policy, his acts will be deemed a waiver of such 
provisions of the policy as would be inconsistent with the real facts 
of the case : Van Schaick vs. Niagara Ins. Co., 68 N. Y., 434. 

In the case cited the policy contained a provision, that if the 
building insured was upon leased ground it must be so represented 
to the company and expressed in the policy, otherwise the insur- 
ance would be void. The building insured was on leased ground 
and was known so to be to the agent who issued the policy. The 
court held the condition waived, saying “we cannot suppose that 
either the plaintiff or defendant would do the utterly absurd 
thing of making, with deliberation and knowledge, a contract that 
was void from inception and was in contradiction of the facts and 
statements of the negotiation.” 

Insurance policies must, however, like other written contracts, be 
construed so as to give effect to the intent of the parties as indi- 
cated by the language employed. Words and phrases must be 
taken in their ordinary and popular sense unless it is apparent that 
they have been used in a different sense, and the knowledge pos- 
sessed by the parties to the subject matter of the contract is al- 
ways a guide to ascertain the meaning of the terms used. 

Such a construction should be adopted as will uphold the whole 
contract and give effect to all its provisions in preference to one 
that will render some of its provisions nugatory. 

We should therefore endeavor to give to the phrase “estate of 
Richards” such meaning as will harmonize it with the condition of 
the policy if we can do so without doing violence to the words used. 
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It is not necessary to the validity of the policy that the name of 
the assured should appear in the contract. He may be described 
in other ways than by name, and if the description is imperfect or 
ambiguous, extrinsic evidence may be received to ascertain the 
meaning and the intent of the parties in its use: Burrows vs. Tur- 
ner, 24 Wend., 277; Davis vs. Boardman, 12 Mass., 30. 

Applying these rules of construction to the evidence én this case, 
it leaves no reasonable doubt as to the persons intended by the ex- 
pression “estate of O. Richards.” No doubt the phrase might in- 
clude the administrator, so it might without doing violence to lan- 
guage include the trustee under the Sage deed. But the question 
here is, who did the defendant intend to designate? It could not 
have been the trustee, as the agent had no knowledge of the Sage 
deed, nor do I think it was intended to include the administrator. 

Ketcham, the agent of the company, had known Richards in his 
lifetime and knew that he had owned the property insured; he knew 
that he had failed and was dead, but he did not know of the Sage 
deed or that Richards had parted with his title before his death. 
No information upon the subject was furnished to him by the ap- 
plicant for the policy. We must assume that he intended to make 
a valid contract, and supposing from his information that Richards 
had died owning the property he must have intended by the use of 
the word “ estate ” to describe such person as had, upon Richards’ 
death, succeeded to his title. The administrator would not be in- 
cluded among such persons. The parties were dealing with real 
estate, with no reference to or knowledge of the Sage deed or the 
rights that Richards’ estate might have thereunder, and upon the 
assumption that Richards was the owner at his decease. Under 
these circumstances the ordinary and accepted meaning of the 
term used as applied to such property would be to designate 
those succeeding to Richards’ title. This meaning I think must be 
regarded as the one intended by the parties. Thus construed the 
conditions of the policy were not inconsistent with the description 
of the assured. Evidence would be necessary in case of loss to 
identify the owner, and the condition would apply if it should be 
found that such ownership was other than sole, entire, and uncon- 
ditional. This meaning of the phrase gives full effect to the whole 
policy, and it cannot therefore be said to be indefinite in the sense 
that it could not be made applicable to the condition of the con- 
tract. Moreover it is the common and accepted meaning of the 
term, and is in harmony with the decision of this court in the case 
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of Clinton vs. Hope Ins. Oo., 45 N. Y., 454. This condition as to 
the ownership of the property was precedent to the attaching of 
the risk and as Richards’ estate had no title it was broken upon the 
delivery of the policy. Upon this point of the case therefore the 
plaintiff failed to prove a valid contract and was not entitled to 
recover. 

It remains to be seen whether this condition was waived by the 
acts of the defendant subsequent to the fire. Such a waiver is 
claimed by the appellant, and was found by the refeyee to have 
grown out of the acts of Rice, the adjuster, in negotiating with the 
assured in reference to the proofs of loss. The referee found that 
Rice had “ entire and sole charge of the matter of the loss” under 
employment of the defendant from a day or two after the fire to _ 
the commencement of the action. That he was informed of the 
trust deed to Sage and knew and understood the facts connected 
with the title of the insured property. That such information was 
obtained as to a portion if not all the facts in 1881, and that he had 
obtained a knowledge as to all of said facts right after the fire 
while in defendant’s employ. That, withsuch knowledge after ser- 
vice of the original proofs of loss, he continued to negotiate with 
the plaintiff and assured, and induced the belief on their part, that 
if further proofs of loss were made, the loss would be adjusted and 
paid, and that the defendant thus waived and intended to waive 
any defense based upon any alleged failure by the assured to state 
in the policy the title or interest of the assured. 

It is well to bear in mind in discussing the waiver which the ref- 
eree found grew out of the facts set forth in the findings I have 
quoted, that the condition in the policy with reference to the state- 
ment therein of the title or interest of the assured was one prece- 
dent to the attaching of the risk. It lay at the threshold of the 
contract, and if not then performed or then obviated, there was no 
enforcible agreement. The delivery of the policy and the breach 
of the conditions were concurrent acts, and if the assured had not 
the sole and unconditional ownership of the property at the mo- 
ment the policy was delivered the condition was broken and the in- 
surance was void. To say therefore that the condition was waived 
after a loss had occurred is to hold substantially that a new con- 
tract had been made. Rice was not an officer or general agent of 
the company. He was a resident of Albany engaged in an inde- 
pendent business as an insurance adjuster, giving his services to 
any person who wished to employ him. 
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There is no evidence in the case to show that he had any power 
whatever except to ascertain and adjust the loss sustained by the 
assured, and the pluintiff is chargeable with knowledge of his pow- 
ers and the extent of his authority. Nor is there any evidence 
that his knowledge of the Sage deed was communicated to the 
company or any of its officers, or that any of the officers or general 
agent of the company ever recognized the validity of the policy 
after knowledge of its forfeiture. 

It would serve no good purpose to examine in detail the numer- 
ous authorities cited upon the briefs of counsel upon the question 
of the waiver of an essential condition of the contract. 

Notwithstanding the provisions of the policy that “ anything less 
than a distinct specific agreement clearly expressed and indorsed on 
the policy should not be considered as a waiver of any printed or 
written condition or restriction therein,” the court recognize and 
affirm the law as settled in this state that such condition can be dis- 
pensed with by the company or its general agents by oral consent 
as well as by writing: Steen vs. Niagara Fire Ins. Co., 89 N. Y., 315; 
Pechner vs. Ins. Co., 65 N. Y., 207. 

But that doctrine does not aid the appellant’s case. The most 
liberal rule that has been established in cases of this character 
which can be invoked in his favor is that the “agent’s power is co- 
extensive with the business intrusted to his care:” lns. Co. vs. 
Milkenson, 13 Wall., 222; Pechner vs. Phcenix Ins. Co., 65 N. Y., 
207; Marvin vs. Universal Life Ins. Co., 85 N. Y., 283. 

As was said by Judge Finch in the last case cited, “The rule 
could go no further without violating all reason and justice.” But, 
as has been stated, Rice was not a general agent as was the fact in 
the case cited, but a special agent of limited authority. He had no 
power to alter the contract between the parties, or to waive any of 
its essential conditions, or to make any agreement to pay the loss 
notwithstanding the forfeiture. Nor were any of these things 
within the apparent scope of his authority. His business was to 
ascertain the loss and fix and adjust the amount. Beyond that he 
had no duty to perform and no power to act. No agent of such 
special limited power has any authority to waive an essential condi- 
tion of the contract: Walsh vs. Hartford Ins. Co., 73 N. Y., 5; Mar- 
vin vs. Universal Ins. Co., 85 N. Y., 278. 

We are also of the opinion that, assuming Rice to have been an 
agent with general powers, the evidence did not justify the finding 
of the referee that there was a waiver of any defense based upon 
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the failure to state in the policy the title or interest of the assured 
in the property. To establish a waiver of a forfeiture the proof 
must show a distinct recognition of the validity of the policy after 
a knowledge of the forfeiture by the person by whom it is claimed 
the forfeiture was waived: Robertson vs. Metropolitan Life Ins. 
Co., 88 N. Y., 541. 

In the case cited it is said, “Ordinarily a party should not be 
held to have waived a forfeiture in the absence of facts constituting 
an estoppel, unless he intended to waive it; nor can he be held to 
have waived it unless he knew of the facts constituting the forfeit- 
ure.” This principle is recognized in Titus vs. Glens Falls Ins. Co., 
81 N. Y., 419, cited by the appellant. 

If the company had known of the fact that at the time the policy 
was issued Richards’ estate had no legal title to the insured prop- 
erty, and with that knowledge had directed Rice to ascertain and 
adjust the loss, or required further and additional proofs from the 
plaintiff, there would have been a recognition of the validity of the 
contract that would have constituted a waiver. There is no evi- 
dence, however, that the company or any of its officers before the 
commencement of the action ever knew of the fact of the convey- 
ance to Sage. 

Nor is there any evidence that Rice ever saw the policy, or was 
acquainted with the condition of the contract which was violated 
by the existence of the Sage deed. But assuming that he was 
bound to know the conditions of the contract, he never recognized 
any liability on the part of the defendant. In his written commu- 
nication to the plaintiff, and his conversation with his attorney, he 
stated distinctly that the company would waive none of its defenses 
under its contract, and he pointed out what the policy required, as 
proofs of the loss and the defects in the papers served upon the 
company. Particularly he directed attention to the necessity of 
proof of title in the assured, and asked to see Richards’ deed. No- 
where am I able to find in the record that the plaintiff or the as- 
sured or his attorney ever informed him that Richards’ estate did 
not have the legal title to the property. Reference to that fact if it 
was known was carefully avoided by the assured and by the plaintiff. 

These statements on the part of Rice could not have induced 
the belief that the loss would be paid if further proofs were fur- 
nished, unless those proofs supplied the defects and defenses that 
were pointed out, and it is sufficient to say that proof of title in the 
assured was never furnished because the estate had no title. 
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In all that Rice did he asked for nothing that the company had 
not a right to demand, and he did nothing that it was not his duty 
to do, and while it may very well be that in conducting these nego- 
tiations the company intended to, and did, waive the condition 
which required the proofs of loss to be served within fourteen days 
after the fire, certainly did not waive any of the vital conditions of 
the contract. 

The company cannot be held to have acquiesced in that which 
they declared to be insufficient, nor could the plaintiff have been 
misled when he was told he must supply the proof of his compliance 
with an essential provision of the policy. 

We think the order of the general term was right and should be 
affirmed, and judgment absolute rendered for the defendant on the 
stipulation, with costs. All concur. 


COURT OF APPEALS OF NEW YORK. 


FRANK LANDERS, Respondent, ) 


ve 


SIDNEY COOPER, Recorper or WarTERTOWN 
Fire Ins. Co., Appellant.* 


The fact that the insured intended to procure a policy on a certain house and 
the agent by mistake described another house in the application will not 
make the policy apply to the house intended. 


Where such policy was other insurance in violation of a second policy, the 
fact that both were written by the same agent will not excuse the vio- 
lation. 

A. H. Sawyer, for Appellant. 


A. D. Watzs, for Respondent. 
ANDREWS, J. 


Two defenses are relied upon; first, that the building burned was 
not the building mentioned in the application and survey, and in- 
sured by the policy, and second, that when the policy in question 
was issued there was a prior insurance on the building destroyed, 
in the Giens Falls Insurance Company, not consented to by the 
Watertown Fire Insurance Company, whereby, by the terms of the 





* Opinion filed, October, 8, 1889. 
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policy sued upon, it became void. The defendant, to establish the 
first defense, relied upon the following facts: (1) The policy, by 
its language, insures Landers in the sum of $800 “on the property 
described in the application and survey bearing even date there- 
with, and which is hereby referred to as forming a part of the pol- 
icy, viz., $800 on his (Landers’) two-story dwelling-house, Afton, N. 
Y.” (2) The application on which the policy was issued describes 
the property to which the application relates as situated in Afton, 
N. Y., and being a tenant-house, two stories high, 16x24, with wing 
16x24, with two chimneys, and located sixty feet south of the dwell- 
ing-house of Landers (the applicant), and sixty feet west of a barn. 
This is an accurate description of the tenant-house, near the dwell- 
ing-house of Landers, with the exception that its height is one and 
a half stories, and not two stories. (3) On the back of the applica- 
tion is a survey and diagram showing the dwelling-house, the ten- 
ant-house, consisting of a main part and wing, and the barn, their 
relative positions, and under the tenant-house is the word “ risk.” 
(4) The mill-house (the house burned) was situated half a mile 
from the dwelling-house of Landers, and was also a tenant-house. 
It was a building two stories high, 20x30 feet in size, without any 
wing and having but one chimney. It was distant at the nearest 
part thirty-seven feet from a steam mill of Landers. It corre- 
sponded in no respect with the building described in the application 
and survey, with the single exception of height, (5) The applica- 
tion and survey were forwarded to Cannon, the agent, to the oftice 
of the company, at Watertown, and the policy was issued thereon 
and mailed by the company to Landers. 

The company had no information as to the risk, or of any nego- 
tiations between Cannon and Landers other than was disclosed by 
the application. 

The plaintiff, notwithstanding this apparently conclusive evidence 
that the house insured was the tenant-house, and not the mill- 
house, has recovered for the loss by fire of the mill-house, upon 
certain extrinsic proof submitted to the jury. It was shown that 
Landers, prior to the issuing of the policy in question held two 
policies of insurance in the Glens Falls Insurance Company, of $800 
each, one on the tenant-house (near his dwelling-house), expiring 
July 1, 1873, and one on the mill-house, expiring May 1, 1874, each 
for three years, at the same rate of premium. The local agent of 
the Glens Falls Insurance Company, in the spring or summer of 
1873, removed and sold out his business to Cannon, the local agent 





1889.] Landers vs.Cooper, Recorder of Watertown Fire Ins.Co. 627 


-of the defendant’s company, who transferred to him, among other 
things, an “expiration book,” in which the two policies to Landers 
‘were entered, one entry being “Thomas Landers, Glens Falls; 
number of policy, 197; property, Afton, $800; premium, $4.80; ex- 
piring Ist of July, 1873,” and the other, ‘Thomas Landers, Glens 
Falls Insurance Company, number 351; farm property in Afton, 
$800; premium, $4.80; rate 60c.; expiring the 1st of May, 1874.” 
It will be noticed that the entries do not show on their face to 
what particular building they severally apply. The plaintiffs ver- 
‘sion of the circumstances which preceded the issuing of the pol- 
icy in question is, substantially, that the agent, Cannon, in the 
spring of 1873, met Landers and informed him that the policy on 
the mill-house was about expiring, and asked him if he did not 
want it renewed, stating that the former agent of the Glens Falls 
‘Company had left and he (Cannon) had his papers and was doing 
his business, and that he was the agent of the Watertown Fire In- 
surance Company, which was a good company, and solicited Lan- 
ders to take a policy in that company, to which he finally consented. 

The testimony of Landers to the point that the negotiation with 
Cannon related to a renewal of the policy on the mill-house is cor- 
roborated, to some extent, by other members of his family. 

The policy which expired in July, 1873, was the policy on the 
tenant-house. The policy on the mill-house did not expire until 
May, 1874. It was the policy of the tenant-house which needed to 
be renewed, and not the policy on the mill-house. But Landers 
relied, as he claimed, on the assurance of Cannon that it was the 
policy on the mill-house which would expire first, and thereupon 
authorized him to procure a new insurance upon that building pol- 
icy. Within a short time after the conclusion of the negotiation, 
Cannon made out the application and survey, and signed the name 
of Landers to the application, and forwarded them to the defend- 
ant. The application and survey, as has been shown, related to 
the tenant-house, and not to the mill-house. 

Cannon on the trial contradicted the testimony of Landers and 
his witnesses as to the fact that the negotiation between himself 
and Landers related to the mill-house, and testified that the tenant- 
house was pointed out by Landers as the one upon which the policy 
was about to expire, and that the proposition on his part to procure a 
new policy related to the tenant-house, and not to the mill-house. 

Upon this state of facts, and the additional fact testified to by 
Landers that he did not authorize Cannon to sign any application, 





828 Report of Decisions. [ Nov., 


and that he had no knowledge of the application or survey until 
after the fire, the court submitted to the jury to find whether the 
application was authorized by Landers, and instructed them that if 
it was made without his authority or knowledge, and he did not 
know of the representations therein, they should disregard the ap- 
plication and survey, and determine the case upon the point 
whether the negotiation between Landers and Cannon related to 
the mill-house, and instructed them in substance that if they 
found that it did relate to the mill-house, and not to the tenement- 
house, the policy covered the mill-house, and the plaintiff was 
entitled to recover. 

The defendant, before the submission of the case to the jury, 
moved that the case should be dismissed on the grounds, among 
otkers, that the policy did not cover the mill-house, but the tenant- 
house, and also, that assuming that the policy covered the mill- 
house, that there was a prior existing insurance thereon not con- 
sented to by the defendant. 

We think the case was tried and submitted to the jury upon an 
erroneo.s view of the law. The action was brought distinctly and 
solely upon the policy of August 1, 1873, and to enforce the contract 
of insurance contained in the instrument. The building burned 
was the mill-house, and unless the policy was upon that building 
the plaintiff did not establish the cause of action alleged in the 
complaint. The subject of the insurance is to be ascertained from 
the description in the policy and such extrinsic evidence as may be 
necessary to identify the property described. But extrinsic evi- 
dence which goes beyond the purpose of aiding in the interpreta- 
tion of the written contract, and tends to show that the subject 
thereof was other and different from that described in the written 
instrument, that is to say, in this case, that the building intended 
to be insured was not the building actually covered by the policy, 
while it migh: tend to establish a case for the reformation of the 
contract, would be inadmissible to sustain an action to enforce the 
contract as written, as though it applied to the building intended 
to be covered, but not described in the policy. 

The policy in question was issued upon a written application and 
survey made by Cannon, the local agent of the company, in the 
name of Landers, and forwarded by the agent to the main office of 
the company. The company approved the application, and there- 
upon issued and mailed the policy to Landers. It must be assumed 
upon the finding of the jury that the negotiation between Cannon 
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and Landers related to an insurance on the mill-house, and not on 
the tenant-house, and further that the agent in making the written 
application and signing Landers’ name thereto, and in making the 
survey and diagram of the premises, acted without Landers’ au- 
thority, and that Landers had no knowledge of the representations 
made by the agent to the company until after the fire. The evi- 
dence leaves no possible room for question that the company, when 
it issued the policy, intended to insure the tenant-house, and not 
the mill-house. Nor can there be any doubt that the policy de- 
scribes the tenant-house, and not the mill-house, as the subject 
insured. It is quite impossible to treat this policy as a contract 
insuring the mill-house if the application and survey are considered 
in ascertaining the subject of insurance. It is only by rejecting 
them that the subject is left in any possible doubt. This the trial 
court permitted the jury to do upon the theory that the representa- 
tions in the application and diagram were the unauthorized acts of 
the agent, and were not therefore binding upon Landers. In sub- 
stance, the court permitted the jury to strike from the written part 
-of the policy the clause referring to the application and survey, 
and to regard only the words, “$800 on his (Landers) two-story 
dwelling-house,” which describe with sufficient accuracy the mill- 
house, and then to find that the policy was one upon the mill-house, 
as the agent Cannon and Landers intended. 

The trial court treated the case as analogous to those which hold 
(1) that a contract of insurance is not defeated by a misrepresenta- 
tion as to some fact material to the risk, or made so by the terms 
of the contract contained in an application prepared by the agent 
in the name of the insured, but without his authority, and upon 
which the company acted in issuing the policy: Benninghoff vs. 
Agricultural Ins. Co.,93 N. Y., 496; Sprague vs. Holland Purchase 
Ins. Co., 69 id., 128; Vilas vs. N. Y. C. Ins. Co., 72 id., 590; Ames 
vs. N. Y. Union Ins. Co., 14 id., 253. 

(2) To the class of cases where the agent, having been author- 
ized by the insured to fill out the application in his name, mis- 
stated, by mistake or inadvertence, the information given by the 
insured, and thereby misled the company: Rowley vs. Empire Ins. 
Co., 36 N. Y., 550; Baker vs. The Home Life Ins. Oo., 64 id., 648; 
Grattan vs. Metropolitan Life Ins. Co., 92 id., 274; Bennett vs. 
Agricultural Ins. Co., 106 id., 243; and (3) to the cases which hold 
that a company cannot insist upon a condition declaring the con- 
tract to be void if a certain fact or situation exists not represented 
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to the company and indorsed on the policy, provided the company 
or its authorized agent knew the fact or situation relied upon to de- 
feat the contract at the time the contract was made: Van Schaick 
vs. Niagara Fire Ins. Co., 68 N. Y., 484; Richmond vs. Same, 79 id., 
230; Short vs. Home Ins. Co., 90 id., 16. 

In none of these cases was there any question as to the subject 
of the insurance. In all of them it was conceded that the policy 
covered the building or property destroyed by the fire. The mat- 
ters alleged in these cases as constituting a defense related to some 
incident of the contract, or to the performance of some condition 
collateral to the express object of the contract. In cases falling 
within the two classes of cases first mentioned, the fault was com- 
mitted by the agent of the defendant, and it is held that, as be- 
tween the company and the insured, the company should bear the 
loss. In cases of the third class, it is held that it could not have 
been the intention that the policy should be defeated by reason of 
an omission to communicate facts known to the company when the 
contract was made, or the failure to have the written recognition of 
the company of their existence. The courts in these cases apply 
the doctrine of waiver or estoppel to prevent fraud or injustice. 

But the principle which relieves the party insured from respon- 
sibility for unauthorized representations made by the agent of the 
insurer in respect to some incident of the risk, and permits them to 
be disregarded in an action to enforce the contract, has no applica- 
tion where the point in issue is as to the subject of the insurance, 
and the contract is explicit upon that point. Ifthe contract of in- 
surance relates to one definite and distinct subject, it cannot be 
turned into a contract for the insurance of another and different 
subject, on proof that the agent of the company, by mistake, de- 
scribed the wrong property in his application. The agent’s au- 
thority here was to “make surveys and take applications for insur- 
ance.” He had no authority to enter into contracts of insurance on 
behalf of the company. The company passed upon the applications 
and accepted or rejected them in its discretion. 

In determining the question whether the policy issued covered 
the mill-house or the tenant-house, the papers on which the com- 
pany acted were material evidence. In ascertaining to which sub- 
ject the policy applied it is immaterial whether the application was 
made by the authority of the insured or not, or whether it was 
genuine or forged. There must be a meeting of minds between 
the parties to a contract before a contract is formed. If the 
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facts show that the company intended to insure the tenant-house, 
and the written contract applies to that house, the plaintiff cannot 
recover in this action, although he may have intended to procure 
an insurance on the mill-house, and, by the agent’s fault, the appli- 
cation was made to refer to the tenant-house. If there is any rem- 
edy against the company for the mistake or carelessness of 
the agent, it is not available in a action to enforce a contract re- 
lating to one subject as if it were a contract relating to another 
subject. Iam not aware of any principle in the law of estoppel 
which prevents the defendant from showing that the contract re- 
lates to the tenant-house, or which justifies the court in excluding 
from the consideration of the jury, in the determination of the issue, 
the application and survey upon which the company acted, because 
made, without the authority of the insured, by the company’s agent. 

We are of opinion that the defense that the policy was not upon 
the mill-house, but was upon the tenant-house, was ciearly estab- 
lished, and that, upon this ground, a non-suit should have been 
granted. 

The second defense of prior insurance is also, we think, a barrier 
to a recovery. It is a condition of the policy that “if the insured 
shall bave, or shall hereafter make, any other insurance on the prop- 
erty hereby insured, not indorsed, known, or consented to by this 
company or its authorized agent, in writing, this policy shall be 
void.” This defense proceeds on the assumption that the policy 
was a contract insuring the mill-house. It is conceded that Lan 
ders had an insurance on the mill-house in the Glens Falls Insurance 
Company for $800, existing when the policy now in question was is- 
sued, and which ran to May 1, 1874, and no indorsement of the 
prior insurance was made on the policy in question, nor is there 
any written consent to its existence by the Watertown Insurance 
Company, or its agent. This prima facie was a breach of the con- 
dition and rendered the policy of the latter company void: 86 
N. Y., 414. 

The answer mae is that Cannon knew of the prior policy. He 
knew that there was a policy on the mill-house and also on the 
tenant-house. But the strongest position for the plaintiff which the 
evidence justifies upon this point is that Cannon believed, and so 
represented to Landers, that the policy on the mill house was the 
one expiring July 1, 1873, whereas it was the policy on the tenant- 
house which expired at that date. The most that can be said is 
that the agent made a mistake as to the facts. But this was not 
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equivalent to notice of an outstanding insurance, so as to charge 
the company. The plaintiff, to avoid the effect of the condition, 
was bound to show that, as matter of fact, the agent knew of the 
outstanding insurance. It was not sufficient, to relieve the plaintiff, 
that the agent was put upon inquiry, or might, by the exercise of 
diligence, have ascertained the truth. The insured, who had pro- 
cured the policies in the Glens Falls Company, could not rely upon 
the assurance of the agent, himself making no investigation, and 
cast the burden of the agent’s mistake upon the Watertown Insur- 
ance Company. It was not the agent’s duty to ascertain the fact 
as to prior insurance, and his assumption that no auch insurance 
existed did not bind his principal. 

For the errors stated, the judgment should be reversed and a new 
trial granted. All concur. 


SUPREME COURT OF GEORGIA. 


MacINTYRE 
Us. 
COTTON STATES LIFE INS. CO.* 


The policy of life insurance involved in this case, interpreted by its own 
terms without aid from extrinsic evidence, imports that premium money 
not paid up, but retained by the assured as a loan made to him by the 
company, was to bear interest from the time the premium became due, 
Each annual premium, as to the full amount thereof, was due at the 
time fixed by the policy for its payment, and so much of the money as 
was not then paid remained due for the purpose of bearing interest, and 
it bore interest during the whole period the assured retained it asa loan, 
to wit, up to the maturity of the policy. 

Nothing appears in the extrinsic evidence which requires or justifies a differ- 
ent construction of the policy, in reference to the question of interest, 
from that to which its own terms give rise. 

A clause in the prospectus of the company saying: ‘‘ We require interest on 
one loan paid annually in advance; all other interest — by dividends,” 
—did not import a guaranty by the company that the dividends would 
be sufficient to pay all other interest, but signified merely that dividends, 
so far as they might be sufficient, would be received in discharge of in- 
terest, save that which was specified as payable in advance. 

Upon the facts of the case, an alternative prayer in the declaration for a re- 
scission of the contract of insurance for an alleged fraud ought not to be 
granted after the lapse of more than fifteen years after the fraud, if any, 
was committed. 


* Decision rendered, September 16, 1889. 
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Hitt & Harris and Bacon & Ruruerrorp, for Plaintiff in Errer. 
Lanter & Anverson, for Defendant in Lrror. 
Brecstey, C. J. 

1. According to the terms of the policy, the company insured the 
life of MacIntyre, in January, 1870, for $10,000, payable at the ex- 
piration of fifteen years, or at his death in the event of his dying 
before that period expired. The consideration of the contract was 
“an annual premium of $736.60, to be paid on the 24th of January 
in each and every year, for fifteen years next succeeding the date 
of this policy, or during its continuance; which annual premium is 
to be paid in the manner following : An annual loan of $368, and a 
cash annual premium of $368.60, to be paid on the 24th day of Jan- 
uary.” From the sum insured were to be deducted “the balance 
of the year’s premium on this policy, if any, and also all the notes 
or credits for premiums thereon, and other indebtedness of the in-. 
sured to this company.” Among the conditions set out in the in- 
strument was one declaring that “if the premiums due on this 
policy shall not be paid at the time above mentioned, and the in- 
terest on one note or credit for premiums on this policy paid an- 
nually, in advance, to this company, or its authorized agent, * * * 
this policy shall terminate and become void and of no effect.” 
What is the proper construction of the policy on the question 
whether the loans bore interest while the policy was running to 
maturity ? Did the interest required to be paid in advance upon 
one loan only include all the interest that was to accrue upon ail 
the loans? Or did each loan bear, in addition to this paid-up in- 
terest, lawful interest for each year, save one, that elapsed after the 
loan was made? We have quoted from the document the sole ex- 
pression touching interest which it contained, and, were that ex- 
pression the only clue to the meaning of the policy, there might be 
some difficulty in arriving at the conclusion that more interest ac- 
crued than was required to be paid in advance; but, as the policy 
made the whole premium for each year due in January, the whole 
would have been payable then in cash had it-not been stipulated 
that nearly half of each should be payable in a loan. No time was 
expressed for the loan to become due; but, as it was a substitute 
for cash, it seems to us that it ought to be considered due for the 
purpose of bearing interest at the time it was made. No doubt it 
was intended to run on without payment until the policy matured, 
but, to make it the equivalent of cash, it would have to be treated 


as an investment of that much money, producing an income, which 
Vou, XVIII.—53. 
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income, as no other measure was adopted, could be measured only 
by the lawful rate of interest —7 per cent per annum. The con- 
tract, on this question, as well as on every other, ought to be con- 
strued with reference to the nature of the business in which the 
insurance company was engaged. Its business was to accumulate 
money, not only for the benefit of its stockholders, but for the re- 
demption of its policies. There can be no presumption that it, or 
those who dealt with it, contemplated the lending of its assets 
gratuitously, or for merely friendly accommodation, without inter- 
est. How could such an institution afford to leave half of its pre- 
miums in the hands of its patrons, unemployed and unproductive ? 
Or how could it afford to accept a single year’s interest, paid in 
advance, as compensation for the use of loans spreading over vari- 
ous periods from fifteen years to one year, respectively? It seems 
to us that such a system cf business cannot rationally be supposed 
to have been adopted, or to have been in the contemplation of 
either of the parties to this contract. All writings are to receive a 
reasonable construction with reference to the nature of the busi- 
ness or subject matter to which they relate. It would be unreason- 
able, even to the verge of absurdity, to hold that a business corpor- 
ation, such as a bank or an insurance company, intended to loan 
its funds for years upon years, in the regular course of its business 
transactions, without interest or income as compensation to it for 
the use of them by the borrower. Moreover, under the charter of 
this company (Acts 1868, p. 47), each of the insured was entitled to 
participate in the profits by sharing in dividends. The chief, if 
not the only, capital employed in producing dividends in behalf of 
policy-holders, we may assume, was money taken in as premiums 
from the insured on their respective policies. If some of the in- 
sured paid the whole of their premiums in cash, and some paid 
only half, themselves borrowing from the company the other half, 
there would be a great inequality in allowing dividends to both 
these classes on equal terms; and the charter contains nothing war- 
ranting unequal terms, either with reference to furnishing money 
with which to produce profits, or in the distribution of dividends. 
We cannot escape the conviction that, as the whole annual pre- 
mium upon the policy now in question became due in January of 
each year, the contract really meant that the company was to have 
for it, as a whole, either the cash, so as to use the same itself, or the 
equivalent of cash, if the insured retained the money for its own 
use, under the name of “loans.” This equivalence could be arrived 
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at by computing legal interest on the loans, and in no other way. 
Our conclusion is that the court below construed the policy rightly, 
and that unpaid interest on the various loans, as well as their prin- 
cipal, was to be deducted from the $10,000 on final settlement, 
after maturity of the policy. While the general rule no doubt is 
that interest will not accrue without contract, express or implied, 
until after default in making payment, yet the usual instances of 
implied contract for interest enumerated in the books are not ex- 
haustive, but the implication “extends to every case in which the 
circumstances indicate a manifest intention on the part of the cred- 
itor to claim interest, and on the part of the debtor to accede to 
such a claim :” 2 Story, Const., § 1485. 

2. The next question is whether anything appears in the extrin- 
sic evidence which ought to vary or modify the construction of the 
policy, based upon its terms, at which we have arrived. The ex- 
trinsic evidence consists, in part, of a printed circular or prospectus 
issued by the company, and used by its agent in procuring the ap- 
plication for insurance which was made by MacIntyre, and in pur- 
suance of whick the policy issued. Without passing upon the 
question respecting the use of the prospectus to add to, contradict, 
or vary the policy in its legal effect (as to which see Insurance Co. 
vs. Ruse, 8 Ga., 534; Bliss, Ins., §§ 382, 383), we will consider 
briefly the terms of the prospectus bearing upon the matter of in- 
terest on loans, and see whether they are inconsistent with the 
policy itself, interpreted as we have construed it. Three relevant 
expressions occur in the prospectus,—the first in these words: 
“ The loan plan is as safe and as profitable to the company, and as 
beneficial to the policy-holders, as the all-cash plan, because the 
loans bear interest, and are perfectly safe.” The second is in these 
words : “ We require interest on one loan paid annually, in advance; 
all other interest paid by dividends.” The third, which follows 
immediately after the second, is in these words: “ When the an- 
nual premium amounts to $50 or more, a loan, if desired, will be 
given for half of the amount (more or less the fraction of a dollar); 
but on all such loans 7 per cent interest must be paid every year, 
in advance. A failure to pay the interest in all cases forfeits the 
policy.” The last of these clauses, if standing alone, would plainly 
import, not only that the loans bore interest every year, but that 
all the interest had to be paid in advance; and while the latter re- 
quirement is checked by the immediately preceding clause, as well 
as by the policy, there is nothing in either of the preceding clauses 
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to negative the implication that interest would run during the 
whole period the loans were outstanding. The first clause states, 
expressly, “the loans bear interest;” and the second, after saying 
that the interest of one loan must be paid annually, in advance, 
adds, “all other interest paid by dividends.” What other interest 
could be referred to in this clause save legal interest upon the 
loans from their date to the maturity of the policy, with one an- 
nual payment made in advance on each deducted? It is manifest, 
therefore, that the scheme indicated by the prospectus as to the 
accrual of interest upon loans is the same precisely as that in- 
volved by fair implication in the terms of the policy. 

The other extrinsic evidence on the subject is the parol testimony 
set out in the report, and it, likewise, plainly shows that, through- 
out the negotiations, both parties contemplated that there would 
be continuously accruing interest upon the loans; the only possible 
misunderstanding being as to whether that interest, or any of it, 
would have to be paid by the insured otherwise than by the appli- 
cation of his share of the contemplated dividends. We may add 
that nothing to the contrary is intimated or indicated upon the 
face of the statements furnished annually by the company to the 
insured by way of call for payment of the cash part of the pre- 
mium, together with the advance annual payment of interest on one 
loan, according to the terms of the policy. The object of the state- 
ment was simply to show each year how much cash was then due 
from the insured, and for what it was due. There was no occasion 
to set out accrued interest which would not be payable until the 
maturity of the policy. and no attempt to show how the account 
stood between the parties, further than the account for unpaid 
cash then or shortly to become due and payable. Any inference 
tending to negative the right of the company to the interest now 
in controversy, founded on the absence of any such interest from 
the statement, would be wholly illogical and unwarranted. 

3. Having seen that, whether we look inside or outside of the 
policy, or both inside and outside, interest on loans accrued, and 
continued to accrue, until the policy matured, the question remains 
to be considered whether or not the company, in its contract with 
the insured, warranted or guarantied that the dividends would or 
should be sufficient to discharge all the interest not included in the 
advance payments expressly provided for by the terms of the pol- 
icy. Several considerations bearing upon this question are to 
be noticed. In the first place, there is no authority in the charter 
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empowering the company, or authorizing its officers or agents, to 
make such a warranty. Secondly. Nothing of the kind appeurs in 
the policy, the writing solemnly executed for the purpose of man- 
ifesting the contract between the parties, and the undertakings 
and obligations of the company assumed as paris of that contract. 
A stipulation so important as this cannot be supposed to have been 
left out of the writing, unless done by mistake, and no mistake is 
alleged, and no application made to reform or correct the policy in 
this particular or any other. Under these circumstances, if such an 
undertaking on the part of the company was in the contemplation 
of the parties while the negotiations were in progress, as the parol 
evidence might seem to indicate, it must be assumed now, after 
the lapse of more than fifteen years, that when the contract was 
finally closed, and its terms reduced to writing, this feature of the 
preceding negotiations was deliberately abandoned, and consti- 
tuted no part of the terms of the contract as finally closed. 
Thirdly. The clause in the prospectus, quoted above, saying : 
“We require interest on one loan paid annually in advance; all 
other interest paid by dividends,”—even had it been inserted in 
the policy, would not necessarily import such a warranty or guar- 
anty as is now in question. The more reasonable construction of 
it would be that such interest might be paid in dividends, and 
would be so paid if the dividends proved adequate. This would 
leave the amount of the dividends to the risk of the party who was 
to be benetited by them; namely, the insured. The charter made 
them his property, declaring that ‘“ nine-tenths of the net profits 
thus accruing should be placed to the credit of the mutual policy- 
holders, who shall participate in the mutual profits of the com- 
pany in proportion to the amount of premium paid, respectively, 
and which may be applied, as desired by the policy-holder, to the 
reduction of premium, increase of policy, or drawn by him or her 
in cash, as provided for in the by-laws.” Why should the company 
undertake to guaranty to any policy-holder that his share of the 
dividends should be sufficient in amount to keep down unpaid in- 
terest on his loans? How could the company give such a guaranty 
to one policy-holder, and not to all? And how to any or all, con- 
sistently with business principles, or with legal and moral duty, in 
the conduct of an institution whose declared dividends had to be 
limited to “net profits.” Charter, Art. 5, § 8. Surely the company 
had no power or means to produce net profits up to any arbitrary 
or conventional amount; and, unless it had such power or means, 
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how could it stipulate with any policy-holder that his due share in 
the dividend should be so much, or enough to pay any part of his 
debt to the company, whether principal or interest? The true 
meaning of the prospectus, in the clause which we are considering, 
is and was that dividends should, so to speak, be a legal tender for 
all interest, except that required to be vaid in advence. This, no 
doubt, is the meaning which the company attached to it, and 
which, as we think, those accepting policies issued by the company 
should have attached to it. Any other construction would be too 
literal and narrow for either of the parties or a court to adopt and 
act upon. Contemplated from a business or legal standpoint, we 
are unable to discover the slightest reason why the interest which 
was to accrue upon the loans was to be measured by the dividends 
rather than by the legal rate of interest prescribed by the law of 
the state. It appears from the record that dividendsto the amount 
of $567.80 accrued to the plaintiff during the period for which he 
was insured; and for this sum the company gave him due credit, 
and the same was deducted on the trial below from the amount of 
interest with which he was chargeable. To this extent the interest 
was “ paid by dividends;” and the only reason why all the interest 
was not so paid was that there were no more dividends, as far as 
the evidence shows, to be thus applied. 

4. Touching the alternative prayer in the declaration for a re- 
scission of the contract on the ground of fraud, we shall be very 
brief. The fraud complained of is. in substance, that the company’s 
agent represented that the busit:ess of the company was of such ex- 
tent that its profits were sufficient to protect the policy-holders 
against liability for the toans and all interest thereon, and that the 
business would be carried -into new fieids, and still further ex- 
tended. No specific fact as to what the business amounted to ap- 
pears to have been represented by the agent. He gave no figures, 
and, so far as appears was asked for none, either as to past or pros- 
pective business. If the plaintiff had intended to make these 
statements—the agent’s representations—the basis of his action, in 
contracting with the company, due care on his part would have re- 
quired that he should have inquired into details, and uscertaired 
how much business the company was doing, what its net profits 
amounted to, and what assurance the agent had that there would 
be an increase of business, ete. If this care was exercised, and re- 
ports or statements emanating from the company were exhibited, 
read, and relied upon, it should be shown what these reports or 
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statements contained, and in what respect they were untrue. After 
the plaintiff had stood upon the contract, as delivered to him in 
writing, for fifteen years or more, in which writing none of these 
representations appeared, it is certainly too late for him to call 
upon a court to rescind the contract in his behalf; more especially 
where he has not yet made for himself any absolute election to re- 
scind it, but has founded his suit in part upon the contract as goud 
and valid, and only claims a rescission in the event that his con- 
struction of it is not correct. He certainly had the means of dis- 
covering, long before the fifteen years elapsed, whether the com- 
pany was really doing the business which the agent represented it 
was doing, and whether the extension and increase of which the 
agent spoke had been realized. So far as appears, he made no 
inquiry upon the subject, and entered into no investigation, until 
after the company had carried the risk for the full term, and had 
thus fully and completely performed its undertaking, so far as risk 
of life was concerned. In view of all the facts in the record, we 
think the charge of the court upon this branch of the case— 
namely, that there could be no rescission unless the jury cceuld 
discover some way of restoring the parties to their original situa- 
tion—was as favorable to the plaintiffas the law would warrant. 
Had application been made in due time for rescission, the case 
would have been a weak one, inasmuch asa large part of the agent’s 
representations must have been matter of opinion only, and inas- 
much as the residue consisted of generalities, with no specification 
as to details and particular facts; but the application being only 
in the alternative, and coming at so late a day, it is still weaker, 
and so much out of time and manner that it appears to us to 
merit little or no consideration. In Insurance Co. vs. Carter (65 
Ga., 228), there was no such obstacles to a rescission as those which 
the pres>nt case presents. 

We have thus dealt with the topics appertaining to the contro- 
versy which were discussed in argument, and we think our treat- 
ment of them has been sufficiently comprehensive to take in the 
substance of all the material points and questions presented by the 
motion for a new trial. Without dealing with each of these separ- 
ately, we consider them all as virtually disposed of by what we 
have ruled. The court committed no error in refusing a new trial. 
Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 


¢ 


GERMANIA INS. CoO. 
vs. 
SWIGERT, Avprror.* 


A reciprocal law of Illinois provided that whenever the existing or future 
laws of any other state require of companies organized in Illinois a 
greater sum for taxes, license fees, etc., than was imposed by the laws of 
Illinois upon the similar companies of such state, the latter should be 
required to pay an amount equal to that imposed by such state on Il]'inois 
companies. 


Held, That upon the enactment of such a law by another state, the law of Il- 
linois becomes operative upon companies of such state doing business in 
Illinois, regardless of the fact that no Illinois,companies may be doing 
business in such other state. 


D. J. Scuuyter, for Appellant. 
Geroree Hunt, Atty.-Gen., for Appellee. 
ScHoLFIELD, J. 

This is assumpsit by appellant against appellee for the recovery 
ot $400, the amount of a license or tax collected by the latter of the 
former, under protest of the former. The following facts are 
agreed to: It is hereby stipulated that, for the purpose of settling 
the controversy now existing between the plaintiff and the defend- 
ant in the above-entitled suit in regard to the defendant’s right or 
authority to levy, assess, and enforce a reciprocal license tax or li- 
cense fee against the plaintiff company under section 29, c. 73, 
Rev. St., Ill., the following statement of facts are the ultimate facts 
involved in said controversy, as the same can be established by 
competent proof, viz.: That the said Germania Insurance Company 
is a corporation organized under the laws of the state of Louisiana, 
and having its principal place of business at New Orleans, in said 
state. That on or about the 12th day of February, A. D., 1887, and 
for a long time prior thereto, the said plaintiff had fully complied 
with the insurance law of the state of Illinois, except so far as 
“s Decision rendered, Aprils, 188.222 
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relates to the license fee now in controversy, and was at said date 
doing business in said state in pursuance of said law, and that at 
said time Davis & Requa, of the city of Chicago, were the agents of 
said company. That, on the day and year aforesaid, chapter 73 of 
the Revised Statutes of the state of Illinois was then in full force 
and effect, and among the provisions thereof were the following, 
viz., sections 27, 29, 30. That in the year 1886 the general assem- 
bly of the state of Louisiana amended and added to the insurance 
law then existing in said state further enactments and additions, 
among which was section 7 of act 101 of the law of 1886, which 
said section reads as follows, viz.: “That each and every insurance 
company [society], association, corporation, or other organization 
or firm or individual, doing and conducting an insurance business 
of any kind,—life, fire, marine, river, accident, or other,— in this 
state, whether such company [society], association, corporation, or 
other organization or firm or individual is located or domiciled 
here, or operating here through a branch department, a resident 
board, local office, firm, company, corporation, or agency of any 
kind whatsoever, shall pay a separate and distinct license 
on said business for each company represented, and said li- 
censes shall be based on the gross annual amount of premiums 
on all risks located within this state, and upon risks located 
in other states of foreign countries upon which no license has been 
paid therein, as follows, to wit.” That after providing in a number 
of subdivisions for the license aforesaid, based upon the gross an- 
nual amount of premiums (as provided in said section 7), subdivis- 
ion 12 reads as follows, viz.: “ When said premiums are twenty 
thousand dollars and less than thirty thousand dollars, the license 
shall be four hundred dollars.” Subdivision 14: “Provided, that 
no corporation not incorporated under the laws of the state, nor 
any foreign society, firm, or partnership, shall do business in this 
state, except through an agent duly authorized and accredited for 
the purposes of said business; and for all purposes connected with 
licenses and taxation and service of process, said agent to be ap- 
pointed by authentic act, and a certified copy of the act to be de- 
posited in the office of the secretary of state. Any person or firm 
who shall fill up or sign a policy or certificate of insurance on open 
marine or fire insurance policy, or otherwise issue by a corporation 
or association or persons not located or represented in this state 
by a legally authorized agent, shall be considered an agent of such 
corporation or person or association, and shall be liable for all 
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licenses, taxes, and penalties enforced by the provisions of this act 
upon such person, corporation, and association, as if represented 
by a legally appointed agent; provided, that nothing herein con- 
tained shall apply to mutual aid societies, which pay mutual insur- 
ance policies by assessment upon members, whether the same be or 
be not domiciled in this state.” That on the day and year afore- 
said, and at the time of the passage of the said law by the said 
general assembly of the said state of Louisiana aforesaid, there was 
not, nor had there been for a long time prior thereto, or at any 
time since, any insurance company organized under the laws of the 
state of Illinois, or any Illinois insurance company, doing business 
in the said state of Louisiana, or any point therein; nor was there 
at such time, or at the time of the said passage of said act, any Il- 
linois insurance company having agencies in said state for the pur- 
pose of transacting an insurance business therein, or for any other 
purpose whatever. That the gross amount of premiums on risks 
taken by the agents of the said insurance company at said Chicago, 
and located in the said state of Illinois, in which the said agents 
were authorized to and did from time to time issue policies during 
the year 1886, upon which no license had been paid therein, 
amounted to the sum of $20,000, and were less than the sum of 
$30,000. That acting under said section 29, c. 73, of the Revised 
Statutes aforesaid, on the said 12th day of February, 1887, Charles 
P. Swigert, auditor of public accounts of the said state of Illinois, 
levied, assessed, and charged upon the said insurance company a 
license fee to the amount of $400,—an amount equivalent and 
equal to the sum so as aforesaid provided for in subdivision 12, 
§ 7, of the said act of the legislature of the state of Louisiana 
aforesaid, for the year 1887. That the said auditor, further pur- 
porting to act in pursuance of said section 29, c. 73, Rev. St., Il. 
after the levy and charge so made by him in the manner and for 
the purpose aforesaid, notified said Davis & Requa, the agents of 
the said insurance company at Chicago, of said levy, assessment 
and charge, and thereupon requested payment thereof. That the 
said Davis & Requa, after communicating the fact of said levy to 
the officers of the said insurance company at New Orleans, in the 
said state of Louisiana, by diréction of said company refused to 
pay the same; whereupon the said auditor, acting in pursuance of 
the provisions of said chapter 73 of the Revised Statutes of said 
state of Illinois, threatened to withhold from or to refuse to issue 
to said company the license or certificate for the coming year, pro- 
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vided for in and required by said act, and which had been pre- 
viously issued to the said insurance company in former years to 
enable said company to carry on the business of insurance in said 
state of Illinois, in conformity with the requirements of the laws 
thereof; whereupon and upon the 234 day of July, 1887, the said 
insurance company, through its said agents, paid to the auditor of 
said state, under protest, the said sum of $400 so levied and as- 
sessed in the manner and for the purpose aforesaid. That the said 
sum so paid to the said auditor as aforesaid was paid to and re- 
ceived by him upon the express understanding that the same was 
paid under protest, and that it should be so received, held, and 
treated by him until such time as the question of the validity of 
said levy and charge could be tested in the courts of the said state 
of Illinois. That the said auditor of public accounts, under said 
section 27 of said chapter 73, was authorized to charge and collect, 
as fees for filing the annual statement of said company, the agent’s 
certificate, and for advertising said statement for the year 1887, the 
sum of $92, but no such fees were levied and charged under said 
section, nor was there any attempt to levy and make such charge, 
or collect the same by the auditor, nor were there any other fees 
levied and charged by the said auditor of public accounts against 
the said plaintiff for the said year, save and except the said sum of 
$400, so levied and charged and collected in the manner and for the 
purpose aforesaid, under said section 29 of said chapter 73. That 
under the general revenue laws of the state of Louisiana a foreign 
insurance company, like any other citizen or inhabitant of said 
state having and owning real and personal property therein, is 
taxed upon the fair market value of said real estate and personal 
property at the rate of six mills on the dollar, but there were no 
fees in said state imposed by insurance laws thereof, and in force 
therein at the time of the levy and charge of the said license fee of 
$400, corresponding to those imposed by said section 27, nor is 
there any such tax imposed by the revenue laws of said state. 
That there is no statute in force in the state of Louisiana, nor was 
there any at the time of the levy and charge and payment of the 
said sum of $400, corresponding to said section 29, c. 73, Rev. St., 
Tll., nor was or is there in force in said state any statute whatever 
upon the subject of reciprocal tax. That the foregoing facts are 
to have the same weight and effect with the court, but no greater 
than they would have if offered and admitted in evidence on the 
trial of said cause in the usual and regular way; and in stipulating 
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the facts in the case the defendant is not to be considered as waiv- 
ing any rights he would have on the trial of said cause before a 
court and jury in the way provided by law, and on the trial thereof 
may except and preserve exceptions to any of the facts contained 
in said stipulation in the same manner and to the same extent as 
might be done in the trial of said cause, and where the evidence 
was offered and received by the court on the trial thereof in the 
usual and ordinary manner. That either party to said suit may re- 
fer to any section or sections of the insurance law of the said state 
of Louisiana not herein set forth, and to any section or parts of the 
revenue law of said state which would be admissible in evidence 
upon trial in the usual way, and which may be deemed necessary 
and material to a full presentation of the questions of law in- 
volved in said suit, and to the same extent as though said laws had 
been incorporated in said stipulation, or set out in full in the dec- 
laration in said suit. Judgment was rendered for the defendant, 
and it brings the case here by appeal. 

This appeal is prosecuted directly to this court, instead of to 
the appellate court, by virtue of section 2 of the act of June 3, 1879, 
amending section 88 of the practice act (Laws 1879, p. 222), because 
the state is interested in the result. Section 29, c. 73, Rev. St., 
1874, is as follows : “ Whenever the existing or future laws of any 
state of the United States, or any other kingdom or country, shall 
require of insurance companies incorporated by or organized under 
the laws of this state, and having agencies in such other state, 
kingdow, or country, any deposit or securities in such state, king- 
dom, or country, for the protection of policy-holders or otherwise, 
of any payment for taxes, fines, penalties, certificates of authority, 
license fees, or otherwise, greater than the amount required for 
such purposes from similar companies of other states by the then 
existing laws of this state, then, and in every such case, all com- 
pies of such states, establishing or having heretofore established 
an agency or agencies in the state, shall be, and are hereby, re- 
quired to make the same deposit, for a like purpose, with the au- 
ditor of this state, and to pay to the auditor, for taxes, fines, penal- 
ties, certificates of authority, license fees, and otherwise, an amount 
equal to the amount of such charges and payments imposed by the 
laws of such state upon the companies of this state and the agen- 
cies thereof; provided, that the payment required of such foreign 
companies shall in no case be less than required by this act.” 
The constitutionality of this section was sustained in Insurance 
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Co. vs. Swigert (104 Tll., 666), and the only question upon it now 
presented for our determination is whether it becomes operative at 
the time of the enactment of the law with the designated require- 
ment of the foreign state, or not untila company, acting under the 
laws of this state, shall have agencies for the purpose of engagittg 
in business in such foreign state. The court below held the former, 
and counsel for the appellant contend for the latter. Appellant’s 
counsel contend that the words “and having” are qualified by the 
word “ whenever,” so that the sentence should read: ‘ Whenever 
the existing or future laws of any state * * * shall require, 
* * * and when such companies shall have agencies in such 
other state,” etc. But this is palpably contrary to the natural 
meaning of the language as employed in the section. The “time 
when ” is plainly “ whenever the existing or future laws of any state 
* * * ghall require,” etc. Does a law any the less require a thing 
to be done because there is no present subject-matter upon 
which to operate? The requirement of the law is but the declara- 
tion of the rule to be observed, and it must antecede the facts 
which call it into action. The existence of the law and the exist- 
ence of a present subject-matter upon which it will take effect are 
entirely distinct things. The former depends upon the will of the 
legislature, while the latter depends upon the conduct of the peo- 
ple in the respect contemplated by the law, after the law is in 
force as a rule of action. Thus the law prohibiting sales of spiritu- 
ous liquors without a license is none the less the law because 
nobody may want to sell liquors. It does not actively operate upon 
any particular person until some one wants to sell liquors, but 
whenever that occurs it is actively operative upon that person, 
although it may be years after the law first went into force as a rule 
of action. So here the existing law in Louisiana requires of insur- 
ance companies organized under the laws of other states, (and there- 
fore of this state,) and having agencies in that state, to pay an annual 
license of $400, etc. The words, “and having agencies in this 
state,” as they occur in that law, are plainly but a part of the de- 
scription of the subject-matter upon which the law is to operate, 
and are not a statement of the time when the law is to exist or be 
in force. The existing law makes the requirement,—declares the 
rule, and it remains in force just as well without as with a present 
subject-matter upon which to actively operate; and since it is the 
existence of the law, and not the application of the law to its subject- 
matter, that determines when section 29 shall be obligatory, it must 
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follow that it is unimportant whether insurance companies organ- 
ized under the laws of this state have agencies in the state of 
Louisiana or not. A circumstance strongly corroborative that this 
was the legislative intent is that no provision is anywhere to be 
found, in any statute, whereby the auditor can ascertain whether 
insurance companies organized under the laws of this state have 
agencies in the state of Louisiana, or in any other foreign state. 
The auditor must remain at his office at the capitol. He can em- 
ploy no messenger to send abroad to make inquiries, unless ex- 
pressly empowered to do so by statute, and no statute to that effect 
has been found. No statute authorizes him to act upon reports in 
this respect made by officers of a foreign state, even if reports are 
there made, (of which there is no assurance;) and no statute re- 
quires insurance companies organized under the laws of this state 
to make report to the auditor whenever they establish agencies in 
foreign states of that fact. So, in a legal point of view, it is impos- 
sible for the auditor to obtain evidence of the facts upon which 
alone, as appellant’s counsel contend, this section becomes opera- 
tive; and hence, if appellant’s contention is maintained, the legisla- 
ture have simply enacted a section without providing legal means 
for its enforcements. Such a conclusion is never admissible, unless 


by no reasonable construction of the language employed is it pos- 
sible to escape it. Agreeing with the court below in its construc- 
tion of the section, the judgment must be affirmed. 


ee 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


HERMAN KRATZENSTEIN, Appellant, 
Us. 


WESTERN ASSURANCE CO., or THE 
Crry or Toronto, Rexpondent.* 


A traveling salesman was insured under an ordinary inland marine policy 
which insured the wares and merchandise laden on board vessel, boat, 
railroad, or carriage as indorsed. It provided that the risks were those 
of lakes, rivers, canals, railroads, fires, jettisons, and all other perils 
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excépt certain ones enumerated, but that no shipment should be considered 
as insured until approved and indorsed thereon. There was a written 
indorsement to adapt it to the requirements of the salesman, specifying 
articles and value, and reciting ‘‘against any and all the risks and perils 
of fire and inland navigation and transportation while on vessels, steam- 
boats, or railroads, or in hotels, stores, or depots * * ‘and while in 
custody of the assured or traveling salesman.” While fording a bayou in 
a carriage, which was the usual method, the horses of the salesman be- 
came entangled in a log through no negligence, and a trunk was upset in 
the water, and valuable contents damaged. 


Held, That the loss was one within the policy. 


Appeal from a judgment of the general term of the Superior 
Court of the City of New York rendered in favor of the defendant 
upon the submission of a controversy without action, pursuant to 
section 1279 of the Code of Civil Procedure. 


Gerorce H. Yeaman. for Appellant. 
JoserH H. Mosuer, for Respondent. 
Vann, J. 

The claim of the plaintiff is based upon a policy of insurance 
issued by the defendant to the firm of Moses Lobe & Co., dated No- 
vember 18th, 1885, whereby, as stated in the printed portion 
thereof, it made insurance and caused “the several persons in- 
dorsed thereon to be insured upon all kinds of lawful goods, wares, 
and merchandise laden on board the good vessel or vessels, boat or 
boats, railroad or carriage, lost or not lost, at and from ports and 
places to ports and places, on a regular and lawful route, for the 
several amounts and at the rates as hereon indorsed, subject to the 
conditions of this policy * * *, according to their true intent 
and meaning; beginning the adventure upon the said property 
from and immediately following the loading thereof at the port or 
place named in this indorsement and so shall continue and endure 
until the same shall arrive and be safely landed at the port of 
destination, and not to exceed forty-eight hours from the time of 
arrival.” The remainder of the policy, so far as it is deemed ma- 
terial, is as follows: “Touching the adventures and perils which 
the said Western Assurance Company is contented to bear and take 
upon itself, they are of the lakes, rivers, canals, railroads, fires, 
jettisons, and all other perils or misfortunes that have or shall 
come to the hurt, detriment or damage of the said property or 
any part thereof,” except theft, barratry, or robbery, and certain 
other exceptions not material to notice. “It is also agreed and 
undersood that in case of loss or damage under this policy, the 
assured, in accepting payment therefor, thereby and by that act 
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assigns and transfers to this company all his or their right to claim 
for loss or damage as against the carrier, or other person or per- 
sons, to inure to their benefit, however, to the extent only of the 
amount of loss or damage and attendant expenses of recovery, paid 
or incurred by the said Western Assurance Company.” “No ship- 
ment to be considered as insured until approved and indorsed 
hereon by this company.” 

There was a written indorsement upon the policy substantially in 
these words: “To the amount of one thousand dollars to cover on 
clothing and merchandise * * * including trunks valued at 
invoice cost * * * against any and all the risks and perils of 
fire and inland navigation and transportation while on vessels, 
steamboats, or railroads, or in hotels, stores, or depots in the 
United States * * and while in custody of the assured, or 
traveling salesman.” A paper called a “ Rider,” signed by the agent 
who issued the policy, was attached thereto, containing many pro- 
visions not deemed important, but also the following: ‘‘ Loss if 
any payable to assured or order.” ‘$1,000, at 2} per cent for 
twelve months from noon of the 18th day of November, 1885, to noon 
of the 18th day of November, 1886. To attach to policy 242 of 
Western Assurance Company.” 

There was also indorsed upon the policy, apparently upon the 
outside after it was folded: “No. 242, Lake Cargo Policy, West- 
ern Assurance Co., of the City of Toronto, Assured, Moses Lobe & 
Co., amount insured $1,000, expires November 18th, 1886, W. A. 
Carpenter, agent, No. 4 Hanover Street, New York.” 

The case shows that the assured owned the property in question 
when the policy was issued and until the first of January, 1886, 
when it was damaged by water in the following manner: One of 
the traveling salesmen of the assured attempted to cross the Loutre 
Bayou in the state of Louisiana by fording the same, which was 
the usual way of crossing. He had a two-horse carriage loaded 
with trunks, containing certain goods belonging to the assured of 
the kind described in the policy. It did not appear dangerous to 
ford the bayou, but the horses, without any negligence on the part 
of the assured or their agent, became entangled in a log that had 
drifted into the stream and thus caused two of the trunks to be 
thrown into the water, whereby the goods insured were damaged 
to the amount of $503.52. The log was in the road at the usual 
crossing of the ford, but it could not be seen at the time and had 
not been there before. 
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It was further admitted that the assured had complied with all 
the conditions of the policy and that the plaintiff had acquired all 
the rights of Moses Lobe & Co. to the claim in question. 

The learned general term ordered judgment for the defendant 
upon the ground that the indorsement must be treated as express- 
ing the latest intention and agreement of the insurer and insured 
and that, as the word “carriage” was omitted therefrom, goods 
while laden in a carriage were not covered by the policy. 

Where a contract contains two repugnant provisions, the one 
printed and the other written, it is well settled that the latter must 
control the interpretation of the instrument, as it is presumed to ex- 
press the latest intention of the parties: Chadsey vs. Guion, 97, N. 
Y., 333; Harper vs. Albany Mutual Ins. Co., 17 N. Y., 194. Unless 
the conflict is irreconcilable, however, this rule does not apply, but 
the principle prevails that contracts should be so construed as to 
give effect to every word and expression contained therein: Mil- 
ler vs. The Hannibal & St. Joseph R. R. Co., 90 N. Y., 430; Bar- 
hydt vs. Ellis, 45 N. Y., 107; Ward vs. Whitney, 8 N. Y., 446. Still, 
if the printed part of the contract is in general terms and it speci- 
fically provides that certain portions thereof are not to be operative 
unless contained in the written indorsement, the latter must con- 
trol: Chadsey vs. Guion, supra. 

The discussion in this case should be confined to the method of 
transporting the insured property allowed by the policy, as this 
only is material under the circumstances attending the loss. In 
considering the questions presented regard should be had to the 
fact that the insurer, in writing the policy, used a form designed to 
cover risks upon lake cargoes and adapted it to a risk upon the 
wares and samples of a traveling salesman. The obvious nature of 
the risk suggests the kind of protection needed and may aid in dis- 
covering the intention of the parties. 

The main question arising for decision is whether, by the terms of 
the contract, the permitted means of transportation are to be in- 
dorsed upon the policy. No indorsement is necessary, even upon 
an open or running policy, unless it is required, and then only to 
the extent required by the specific agreement of the parties: Par- 
sons on Marine Insurance, Vol. 1, p. 328. It is claimed on the one 
hand that the words “as hereon indorsed,” as they appear in the 
first sentence already quoted from the policy, refer simply to the 
amount and rate of insurance, while it is contended on the other 


that they refer to and qualify every part of the sentence which 
XVIIT.—54. 
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precedes them. If the latter construction is correct it is difficult to 
see why the word “indorsed” should be used twice in the same 
sentence, as it involves a useless repetition and is an awkward and 
unnatural expression. The natural, as wellas the grammatical, con- 
struction, as it appears to us, is that the words in question refer to 
the amount and rate of insurance, and require that these should be 
indorsed, as by the first part of the sentence the persons insured 
were required to be indorsed, upon the policy. The intermediate 
portions of the sentence, which relate to the point in dispute, are 
not so connected with either part containing the word “ indorsed ” 
as to be controlled by it. According to the body of the policy, 
therefore, the insured had the right to transport their goods on ves- 
sels, boats, railroad, or carriage. But, assume that, without vio- 
lence to reason or grammer, the construction favorable to the re- 
spondents is possible, and hence that it is doubtful what the real 
meaning is, how should that doubt be determined? Where an 
insurance contract is sv drawn as to be manifestly ambiguous, so 
that reasonable and intelligent men on reading it would honestly 
differ as to its meaning, the doubt should be resolved against the 
company, because it prepared and executed the agreement and is 
responsible for the language used and the uncertainty thereby 
created: Allen vs. St. Louis Ins. Co., 85 N. Y, 473; Herrman vs. 
Merchants Ins. Co., 81 N. Y., 184; Dilleber vs. Home Life Ins. Co., 
69 N. Y., 256, 263; Hoffman vs. AXtna Fire Ins. Co., 32 N. Y., 405. 

If the defendant intended that the risk should not cover goods 
in transit except by such conveyances as should be mentioned in 
the indorsement, it should have said so in clear and unmistakable 
terms so that no one could be misled. 

The provision that no shipment is to be considered as insured 
until-approved and indorsed on the policy has reference only to 
the property insured. As that is not named in the body of the 
agreement it becomes a necessary part of the indorsement, for 
otherwise there would be no subject of insurance and nothing for 
the contract to operate upon. As we construe the body of the pol- 
icy the indorsement is required to cover but five subjects, the 
amouut of insurance, the rate charged, the goods shipped, the port 
or place of loading or departure, and the names of the assured. 
With these points covered by the indorsement, the contract be- 
came complete and each provision thereof effective. The indorse- 
ment, of course, while not required to extend farther, could be 
made to enlarge or limit any provision of the policy proper. It was 
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clearly within the power of the parties to make the indorsement 
exclusive by the use of terms showing their intention to do so. Al- 
though, as already appears, the indorsement need not embrace the 
permitted means of transportation, the question still remains 
whether the indorsement, as made, contains anything upon the sub- 
ject that is in necessary conflict with the body of the policy. The 
important fact underlying this point is that the contract was en- 
larged by the indorsement into a traveling salesman’s policy. Thus 
the risk was extended to the goods of the assured while in hotels, 
stores, or depots, although by the body of the instrument this was 
not permitted. The object of the policy was to protect property in 
the custody of a traveling salesman while he was off on his trip, 
whether he was traveling from place to place, staying over night 
at an hotel, exhibiting the goods in a store or had them at a depot 
waiting for a train. Under these circumstances is it probable that 
the parties intended to exclude one of the commonest modes of 
conveyance used by commercial travelers? Moreover, as common 
carriers and innkeepers are insurers, unless protected by special 
contract or by statute, property in charge of a traveling salesman 
would stand in greater need of protection while he was traveling 
with them in a carriage than when he had them on a vessel or train, 
or at his hotel. Why should a policy designed to protect a special 
class omit the risk as to which that class had the greatest need of 
protection? The written indorsement does not expressly restrict 
the insurance to the points covered by it. It contains no provis 

ion that those shall be the only risks, or that the means of trans- 
portation mentioned shall be exclusive. The omission of the word 
“carriage ” from the written indorsement does not contradict any- 
thing in the printed body of the policy. No words of limitation or 
of exclusion are used. Nothing in the indorsement, either expressly 
or even by necessary implication, precludes the use of a carriage to 
transport the goods. Indeed, it is doubtful whether a condition of 
that character can be created by implication: Rann vs. Home 
Ins. Co., 59 N. Y, 387. There is, in fine, no conflict, either literal 
or in true intent and meaning, between the printed and written 
parts of the policy with reference to the vehicle to be used in carry- 
ing the goodsfrom place to place. What then becomes of the word 
“carriage” as used in the body of the policy? By force of what 
provision of the contract can it be ignored or excluded? How can 
effect be given to every word used by the parties, as the authori- 
tics already cited requ're where there is no conflict, unless it is 
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held that the property was covered while in the carriage of the 
traveling salesman ? 

We think that the loss in question came within the protection of 
the policy and that the judgment appealed from should be reversed 
and judgment ordered for the plaintiff in accordance with the 
terms of the submission. All concur. 


SUPREME COURT OF CALIFORNIA. 


BAKER et vx. 
Us. 
FIREMEN’S FUND INS. CO. er at.* 


Property foreclosed on which the equity was about to expire was redeemed 
by money advanced by B., who received therefor a deed absolute in form. 

. & B. executed with the grantor contemporaneously a contract, stipulating 
that until the expiration of the time, the grantee should remain in pos- 
session, no foreclosure be begun, and the property should be reconveyed 
upon payment of the required sum. But in case of default, the grantee 
should forfeit all rights, and B. should be entitled to immediate possession. 
The two instruments were recorded. B. thereupon insured the premises 
as owner. 


Held, That the transaction was a mortgage and not an absolute conveyance, 
and the recording was notice of the fact to third parties. 


The insurance money was paid to B. in exchange for a transfer of his interest. 


Held, That the company was estopped to afterwards allege in an action by the 
original grantor for reconveyance that the policies were void for misrep- 
resentation of title. 


Held, That the company was bound by an agreement between B. and the 
grantor that the latter should be credited with any insurance money 
received. 


W. C. Betcuer and J. W. Masrtiok, for Appellants. 
J. C. Campsett, for Respondent. 
Ff Foors, C. 

The plaintiffs were the owners of a certain tract of land in San 
Joaquin County. They had mortgaged the property to persons 
not parties to this action, the mortgage had been foreclosed, and 
the land sold, and the time for redemption was about to expire. 
In this emergency they applied to H. Barnhart to help them out of 


* Decision rendered, April 23, 1889. 
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their difficulty by advancing the money necessary to satisfy the pur- 
chasers under the sale. This Barnhart did, and an instrument 
which is a deed absolute in form was executed to him by the 
plaintiffs, and simultaneously an agreement in writing was entered 
into by the parties. Both the deed and agreement were duly re- 
corded. The agreement recited that for a certain sum of money, 
if paid in a certain time, Barnhart would sell the lands to 
plaintiffs, and they agreed thus to purchase them, and to pay the 
amount named in the agreement. The following is a clause of that 
instrument (the words italicized being so marked by the writer of 
this opinion) :— 

Time is hereby especially made the essence of this contract, and, in the 
event of the failure to comply with the terms hereof by said parties of the 
second part, the said parties of the first part shall be released from all obliga- 
tions in law or equity to convey said property, and shall be entitled to the 
immediate possession of the same, said partivs of the second part shall forfeit 
all rights thereto, and said parties of the first part shall be entitled to a strict 
foreclosure of this contract ; and the said parties of the first part, on receiv- 
ing such payment at the time and in the manner above mentioned, agree to 
execute and to deliver to the said parties of the second part or to their assigns 
a good and sufficient deed. 

It was not provided that in any contingency the plaintiffs were 
to be released from their obligation to pay. ‘And it is understood 
that the stipulations aforesaid are to apply to and bind the heirs, 
executors, administrators, and assigns of the respective parties,” 
etc. At the same time Barnhart obtained from the defendant cor- 
poration two policies of insurance, one for $2,500 on the house upon 
said land, and another for $1,000 upon the barn thereon. These 
policies were issued to Barnhart as the owner of the property, and 
not as mortgagee. The sum of money mentioned in the agreement 
above referred to was made up of the amount paid. by Barnhart 
upon the redemption of the land from the foreclosure sale, the ex- 
penses of preparing the deed, agreement, and other papers, the 
premiums on the policies of insurance, and $500 in addition, which 
last sum we surmise to have been as compensation to Barnhart for 
laying out of the use of his money for the time specified in the 
agreement, at the expiration of which the plaintiffs were to pur- 
chase back their land. There was also executed upon the same 
day with the other instruments heretofore mentioned a bill of sale 
of the crop growing upon the land of the plaintiffs. After all these 
agreements were made the plaintiffs still continued to remain, re- 
side upon, and apparently control the premises; Barnhart in the 
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meanwhile receiving money from the proceeds of the crop. On 
the 18th of September, and before the maturity of the agreement, 
the house on the premises was destroyed by fire, and shortly after- 
wards the barn. The adjuster for the defendant corporation ap- 
peared on the scene, visited the premises, saw the plaintiffs in pos- 
session, and objected to paying the insurance money. Then it 
appears that, by an arrangement between him and Barnhart, Barn- 
hart received from the insurance company all the money which he 
claimed the plaintiffs had agreed in their contract to pay him, less 
what he had admitted he had already received from them, trans- 
ferred all his interest under the contract to the corporation, and 
made it a deed to the property. After this suit was commenced 
they made a conveyance of it to the intervenor. The plaintiffs be- 
fore suit brought, and before the time stated in the agreement, 
when their right to purchase the land would expire, tendered to 
the defendant corporation the money which the plaintiffs claimed to 
be due underthe terms of their contract with Barnhart, and de- 
manded a deed. Defendant offered to receive the money as so 
much on account, but refused to execute a deed. The money thus 
tendered was then deposited in a bank, and was thereafter so kept, 
ready to be paid the defendant on demand. On December 17, 
1886, a few days after the tender and refusal, plaintiffs filed their 
complaint herein, alleging that the deed from them to Barnhart was 
intended to be and was a mortgage, and prayed for a reconveyance 
of the land by the defendant to them, upon the payment of $1,000.20, 
which they had tendered. Upon leave being given to intervenor to 
file his complaint of intervention, plaintiffs answered that pleading, 
and filed a cross-complaint. To the cross-complaint the intervenor 
demurred, the demurrer was overruled, and the intervenor an- 
swered the cross-complaint. A trial by jury was had upon certain 
specific issues. The court below afterwards adopted the findings 
of the jury upon them, and filed other findings, which sustained the 
contention of the plaintiffs that the deed which they had executed 
to Barnhart was a mortgage, and adjudged that the intervenor 
should execute and deliver to the plaintiffs a deed to the premises, 
upon the payment to him of the amount of their tender and deposit 
in bank. A motion for a new trial was made by the defendant and 
intervenor, and refused. From the judgment and order this appeal 
is taken. 

We perceive no error in impaneling the jury before framing the 
special issues to be submitted to them. The issues could not be 
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tried by a jury until it was impaneled. Nor can we perceive any 
error in the finding that the deed to Barnhart was executed to 
secure a debt due from the plaintiffs to him. Looking at the deed 
and the contract in the nature of a defeasance irrespective of the 
oral testimony in the record, it is apparent from the clause which 
we have italicized that it was intended that the deed should be a 
mortgage, securing the payment of a debt. It appears therefrom 
that there was a sum of money to be paid, and the grantee in the 
supposed deed was not to be entitled to the possession of the prop- 
erty until there was a failure to pay said sum. This is inconsistent 
with the theory of an absolute deed. Moreover this provision is 
supplemented with language about the “ foreclosure ” of the plaint- 
iffs’ rights. This seems to us sufficiently to indicate the nature of 
the transaction, and to put subsequent purchasers upon inquiry. 
This being so, and both instruments having been duly placed upon 
record, the defendant and the whole world were charged with notice 
of these facts. Therefore the transaction must be held to be a 
mortgage upon the face of the papers themselves, and, inasmuch as 
the papers were recorded, the insurance company is conclusively 
presumed to have had notice of the real nature of the transaction. 
The parol evidence upon the question of mortgage or no mortgage 
although unnecessary in the view just stated, was nevertheless ad- 
missible, and, taken in connection with the papers, leaves no doubt 
in our minds upon the question. 

The appellant makes a strenuous and forcible argument that the 
evidence, as to the matter of the settlement by Barnhart with the 
insurance company’s adjuster, shows without any conflict that there 
was no payment of the losses under the policies of insurance. It is 
claimed that Barnhart and the agent both positively swear that the 
policies were canceled by the payment of one dollar each and that 
no settlement was made for the losses occasioned by the fire. Let 
it be admitted that the only oral testimony upon the subject, that 
of Barnhart and the adjuster, is to that effect, and yet the circum- 
stances surrounding the whole matter leave a most decided im- 
pression that these two witnesses are mistaken as to their recollec- 
tion of the facts of the actual transaction. As was said by Baldwin, 
J., in Blankman vs. Vallejo (15 Cal., 646): ‘“ We do not understand 
that the credulity of a court must necessarily correspond with the 
vigor and positiveness with which a witness swears. A court may 
reject the most positive testimony, though the witness be not dis- 
credited by direct testimony impeaching him or contradicting his 
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statements. The inherent improbability of a statement may deny 
to it all claims to belief.” The court below was in possession of all 
the peculiar facts surrounding this affair, saw the witnesses, and 
heard them testify, and we cannot say that its determination as to 
the real truth of the matter was unwarranted. We concur with 
appellant in its reply brief: “It is entirely true, as respondents 
contend, that an actual payment of the policies by defendant, at 
least with notice of the facts concerning the ownership, would have 
estopped defendant from relying on the clause avoiding the policies 
in case of untrue representation on that point.” And we think that 
the defendant did pay the policies with notice of the ownership, 
and is now estopped to claim the benefit of the forfeiture clause. 
If it voluntarily paid the loss, it makes no difference whether Barn- 
hart was the owner, or only, as the court and jury found here, a 
mortgagee. 

It was agreed by an oral agreement that uny insurance money 
which should be received by Barnhart should be credited against 
the amount due him. Therefore, when such money was received it 
operated as a payment of the indebtedness pro tanto. The insur- 
ance company knew of this payment to Barnhart, for it made the 
payment itself; and, inasmuch as it had notice that the transaction 
was a mortgage, it was put upon inquiry as to whether the mortgage 
was paid or not. As said heretofore by the appellate court, this 
action to redeem is in effect merely an action to remove a cloud 
from the title, and the failure if there was a failure, to tender 
enough money to pay the debt in time, did not divest the mort- 
gagors of title to the land, and, being in possession of the land, 
they could bring the action to redeem at any time: Raynor vs. 
Drew, 72 Cal., 311. Of course the plaintiffs cannot have their title 
quieted unless they have paid or shall pay all the money which 
they owe by their agreement. The tender of the sum of money 
offered was refused, as not being sufficient in amount, as it is stated 
that the defendant would only receive it on account. This we think 
was a sufficient specification of the reasons why the tender was not 
considered sufficient under section 2076 of the Code of Civil Pro- 
cedure, and 1501 of the Civil Code. 

But we do not agree with the court below as to the amount due 
from the plaintiffs. We have endeavored, without success, to as- 
certain definitely upon what arithmetical calculation, based upon 
the evidence in the record, the finding can be supported in relation 
to the exact sum of money which was paid to Barnhart on account 
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of the proceeds of the crop of grain and hay. ‘The amount in the 
finding is different from that claimed in the complaint. All the 
money which Barnhart actually received was $350.81. What went 
with some of the hay or the money it brought, if sold, does not 
appear satisfactorily, and it is uncertain what its value was. We 
think upon the whole case that the transaction between the plaint- 
iffs and Barnhart was a mortgage, and that the recording of the 
writings gave the insurance company sufficient notice thereof; that 
the title remains in the plaintiffs, but that they are entitled to relief 
in the nature of the removal of a cloud upon condition of payment 
of what was due; that upon the question of what was due they are 
entitled to be credited with the sum of $3,500, received from the 
insurance company by Barnhart, and with whatever sums were 
realized from the crops, and be charged with whatever sums they 
owe on account of taxes paid for them, and the sums due under the 
contract with Barnhart. And we advise that the judgment be re- 
versed, and the cause remanded for a new trial in accordance with 
the principles of the opinion. 

We concur: Belcher, C. C.; Hayne, C. 

Perr Curiam. 

For the reasons given in the foregoing opinion the judgment and 
order are reversed, and the cause remanded for a new trial in 
accordance with the principles of the opinion. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


MARY FOWLER, Responden/, 
us. 
METROPOLITAN LIFE INS. CO., Appe'lant.* 


A failure to pay the premium on a policy when due according to its terms is 
not excused by a pamphlet previously issued by the company and in the 
possession of insured, stating that thirty days of grace was allowed, 
where there was no evidence that the insured had been misled by the 


“* Decision rendered, October 29, 1889. 
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pamphlet, and where the policy in suit was a paid-up policy which had 
been taken.in exchange for a policy with the provision as to grace. 

A provision in such policies that they should be void if the interest be not 
paid when due is not unconscionable or oppressive. 


Appeal from the judgment of the general term of the first judicial 
department, which affirmed a judgment in favor of the plaintiff 
entered upon a verdict directed by the court at the circuit. 

The action was upon a policy of insurance, dated September 12th, 
1872, issued by the defendant upon the life of Lindly H. Fowler, 
for the sum of $1,500. 

A prior policy had been issued by the defendant upon the life of 
the same person for $10,000, dated March 6th, 1869, and numbered 
2,046, which contained a provision that if after receiving three or 
more annual premiums the assured should fail to make payment of 
any further premium when due, upon a surrender of the policy 
within thirty days after such unpaid premium was due, said com- 
pany would in exchange therefor issue a paid-up policy for the pro- 
portion of the amount of insurance paid for, and it further provided 
that one-third of the annual premium might be indorsed as a loan. 

The policy in suit recited that it was issued in consideration of 
the surrender of policy No. 2,046, and of the annual payment in 
advance of the sum of thirty 18-100 dollars, being for interest on pre- 
mium notes amounting to four hundred and thirty-one 24-100 dol- 
lars given in part payment of the premium on policy No. 2,046, and 
provided that this payment should be made on or before the 12th 
day of September in every year during the continuance of the pol- 
icy, and in default thereof the policy was to be void. It further 
provided that the amount of all unpaid notes given for loans on the 
policy in suit, or on policy No. 2,046, should be deducted from the 
amount specified in the policy when the same should be payable by 
the defendant. 

The interest on the notes was paid in 1873. In 1874, the insured 
about the time the interest matured was resiuing in Wisconsin, and 
remitted the amount necessary to make the payment to his father 
who resided in the city of New York. The father testified that he 
received the remittance about noon of September 12th. and on the 
following day went to the company’s office to make the payment, 
but was told by the cashier that the policy had lapsed and the pay- 
ment could not be received. A few days later a formal tender of 
the interest was made and refused. 

In each succeeding year the interest was tendered to the defend- 
ant and refused. The assured died in April, 1880. 
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In November 1877, the policy was assigned by the assured to the 
plaintiff and notice thereof given to the defendant. 

It was alleged in the complaint and the evidence showed that, in 
the year 1868 and 1869, the defendant caused to be published and 
circulated a pamphlet setting forth certain reasons why it should 
be preferred over other life insurance companies by those desiring 
insurance, and among such were the following: . “All its policies 
are non-forfeitable.” ‘All its policies are incontestable.” “It 
allows thirty days grace in payment of premiums.” “Thirty days 
grace will be allowed on all payments after the first, thus affording 
the absent, the unfortunate, or the embarrassed member an oppor- 
tunity to keep his policy in force without the necessity of changing 
it to a prepaid policy for a smaller amount. During these thirty 
days the policy is held good and valid.” 

A copy of this pamphlet was found with the policy of insurance 
after the death of the assured, and there was evidence that the in- 
sured received it from the company. 

At the close of the evidence the court directed a verdict for the 
sum of $1,074.44, and from the judgment entered on such direction 
appeal has been prosecuted to this court. 


Wiuiam H. Arnoox, for Appellant. 

L. H. Rowan, for Respondent. 

Brown, J. 

We are unable to find any ground upon which to sustain the judg- 
ment in this action. The interest upon the note was not tendered 
to the defendant until the day following that upon which, by the 
terms of the policy, it was made payable, and by the express condi- 
tion of the contract the policy was forfeited. 

A long line of authorities has settled the law to be, that when it is 
expressly provided that the premium on a life insurance policy shall 
be paid on or before a certain day, and in default thereon the policy 
shall be void, that the non-payment of the premium upon the day 
named works a forfeiture: Robertson vs. Metropolitan Ins. Co., 
88 N. Y., 541; N. Y. Life Ins. Co. vs. Statham, 93 U. S., 24; Atty.- 
‘Genl. vs. Continental Life Ins. Co.,93 N. Y¥., 70; Holtz vs. Metro- 
politan Life Ins. Co., 105 N. Y., 437. 

The record before us does not show precisely what principle the 
trial court applied in directing a verdict for the plaintiff. The gen- 
eral term, however, appear to have affirmed the judgment upon the 
ground that the father of the assured, to whom the money to pay 
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the interest had been remitted, was induced by the statements 
contained in the pamphlet, which the company had issued, to be- 
lieve that thirty days grace was allowed for the payment of the pre- 
mium, and that he was misled by that representation and induced 
to act as he did and not pay the interest on the day he received it 
from his son. 

This view of the case has no support in the testimony. The 
father, who was a witness upon the trial, nowhere says that he be- 
lieved that thirty days grace was allowed in payment of the inter- 
est, or that his actions were controlled to any extent by any infor- 
mation obtained from the pamphlet. Nor was sucha fact alleged 
in the complaint. 

The right to recover is there claimed upon the ground that the 
assured, “relying on the liberality and fairness promised by said 
company ” in the pamphlet issued by it, “ through inadvertence and 
by mistake * * * failed to pay or cause to be paid” the interest as 
required by the terms of the contract. 

There was no proof offered to sustain this allegation, and there 
is no evidence that the assured had been misled by any representa- 
tion of the company, or was misinformed or mistaken as to the con- 
dition of the policy, or that he did not fully understand the effect of 
a failure to pay the interest on the day named. 

He had paid the interest promptly in 1873, and in 1874 remitted 
it in ample season to his father to have been paid to the company 
and the policy preserved. 

The father was the son’s agent to pay the interest, and in the 
absence of any evidence that the son did not fully understand his 
obligation under the contract, it is difficult to perceive how any in- 
formation derived by the father from a pamphlet issued by the 
company before the contract was entered into could be said, as was 
held by the general term, to be a fraud upon him and upon the 
assured and have the effect to estop the company from asserting 
the forfeiture, or be deemed a waiver by it of the condition of the 
policy. 

The original policy appears to have substantially complied with 
the representations contained in the pamphlet issued by the com- 
pany. It was made incontestable after five years on account of any 
errors in the application except as to age. It allowed thirty days 
grace in the payment of premiums and it provided for a paid-up 
policy after the receipt of two or more annual premiums. It also 
allowed one-third of the premium as a loan. 
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The policy in suit was issued after the payment of three pre- 
miums. The assured had, however, not paid all the premiums in 
cash, but was indebted to the company in the sum of four hundred 
and thirty-one 24-100 dollars. 

If this debt had been paid the assured would have been entitled 
to an unconditiona] paid-up policy for $1,500, and no further 
payments would have been necessary. But for some reason not 
disclosed in the evidence, but presumably satisfactory and advanta- 
geous to the assured, he chose not to pay the debt, and as the origi- 
nal policy provided that any indebtedness to the company was to 
be deducted from the insurance money when paid, it was proper, 
with the assured’s consent, to make a like provision in the paid-up 
policy, and to provide that the non-payment of the interest on that 
debt should render the policy void: People vs. Knickerbocker 
Life Ins. Co., 103 N. Y., 485. 

The claim that such a provision in a paid-up policy is uncon- 
scionable and oppressive,.and presents a case in which a court of 
equity should relieve from the forfeiture incurred by omission to 
make prompt payment of premium, is not a new one. It has fre- 
quently been presented to the courts, and has recently received very 
full consideration in this court in Atty.-Gen. vs. North American 
Life Ins. Co. (82 N. Y., 190) and People vs. Knickerbocker Ins. Co., 
supra. It was decided in these cases that provisions in paid-up 
policies issued in lieu of other policies on which notes had been 
given for premiums, that they should be void in case the interest on 
such notes was not paid, is not unconscionable, oppressive, or 
usurious. 

In the first case cited Judge Earle said “There are doubtless 
some decided cases which hold that such forfeiture should not be 
enforced, but I think the better rule is to uphold and enforce such 
contracts, when free from fraud or mistake, just as the parties have 
made them.” And in Douglass vs. Knickerbocker Life Ins. Co. 
(83 N. Y., 503), it was said “It has generally been found most con- 
_ducive to the general welfare to leave parties to make their own 
eontracts, and then enforce them as made unless on the grounds of 
fraud, accident or mistake, ignorance, impossibility or necessity, 
relief can be granted against them.” 

As has already been pointed, there is no evidence in this case to 
show that the assured did not accept the policy in suit with perfect 
knowledge of all its conditions, and in the absence of all evidence on 
that subject the presumption is that such was the fact. No case 
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was made therefore for any equitable relief and none is asked for in 
the complaint. 

We are referred to some cases upon the authority of which, it is 
claimed, that defendant is estopped from claiming a forfeiture of the 
policy if the pamphlet induced the assured to believe that a strict 
compliance with the terms for paying at specified times would not 
be insisted upon. 

It would be a sufficient answer to this proposition to say that the 
fact that the assured was induced to believe anything of that nature, 
is not proven in the case. On the contrary, his acts indicate that 
he believed prompt payment on the day named in the policy was 
essential to its validity. 

But the cases cited do not establish the principle claimed: Ruse 
vs. Mutual Benefit L. I. Co. (23 N. Y., 516) expressly decided that 
ro contemporary publication could be imported into a policy so as 
to vary its terms. 

The same case (24 N. Y., 653) does not decide otherwise although 
the remarks of Judge Davies somewhat weakened the force of the 
prior decision. 

In Howell vs. Knickerbocker Life Ins. Co. (44 N. Y., 276), there 
was an admission of an agreement at the time the insurance was 
effected and also thereafter when the annual premium was paid, 
that if anything should happen to the assured to prevent his pay- 
ing the premium on the day named that the policy should continue 
in force for a reasonable time thereafter, and it was this agree- 
ment thus admitted to have been made that was held to constitute 
a waiver of the condition requiring payment of the premium on the 
day named. 

The English cases referred to in Ruse vs. Ins. Co, (24 N. Y., 654) 
contain nothing that will aid the plaintiff's case. 

It would be impossible to sustain the claim that the statements 
and representations contained in the pamphlet issued by the com- 
pany were to be regarded as affecting or modifying the strict terms 
of the policy without disregarding the established rule of law that 
a written contract merges all prior and contemporaneous negotia- 
tions in reference to the same subject, and that the whole engage- 
ment of the parties and the extent and manner of their undertak- 
ing is embraced in the writing. 

This rule is the same in equity as at common law, and although a 
written agreement may be set aside or reformed, fraud or mistake 
must be shown to entitle a party to such relief. And it is never 
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competent in an action upon a written contract to show that it was 
executed on the faith of a preceding parol stipulation not em- 
braced in it. 


The judgment must be reversed and a new trial granted, costs to 
abide event. All concur. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


RUGGLES 
vs. 
AMERICAN CENTRAL INS. CO.* 


Where there was evidence that the broker of the insured had filed a written 
application for insurance on a special risk with the agents of the com- 
pany, fullin all its details that the premium had been agreed on, and 
that it was agreed that the risk should be binding provided the company 
was not already on, the question was properly submitted to the jury 
whether there was a binding agreement for insurance. 

The commission of authority had not at the time of negotiating the insurance 
reached the agents and was not received until after the fire. They had 
previously, however, received two letters, the first from the general agent, 
Van Valkenburgh, stating that if their appointment was confirmed they 
should not write special risks. The second was from the company stating 
that their commission as agents for the city of Brooklyn was that day 
forwarded by mail and adding ‘‘We deem it unnecessary to enter into 
any detailed instructions as to the conduct of our business at your 
agency as our Mr. Van Valkenburgh has written you upon that subject.” 

Held, That the agent’s authority to insure specials in Brooklyn was not re- 
stricted as to third parties innocently dealing with them by these letters. 


Held, That the showing of the letter from the company to the broker was not 
notice to him of the restrictions as to specials contained in the letter of 
Van Valkenburgh. 


J. Srewart Ross, for Appellant. 
A. C. Ausery, for Respundent. 
Brown, J. 
The court properly submitted to the consideration of the jury 
the question whether there was a binding agreement for insurance 
between the plaintiff's broker and the firm of Sedgwick & Ham- 
mond. The testimony of the witness Barker was positive that the 


* Decision rendered, June 4, 1889. 
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agreement was full and complete. Written application for the in- 
surance, specific in all its details, had been filed with Sedgwick & 
Hammond, and the premium upon the risk was agreed upon, and 
there was evidence that the usage of the business was to extend a 
credit to the broker for the premium until the end of the month. 
As to the oral agreement, the evidence of this witness was that, 
after Hammond had shown to him the letter from the company ap- 
pointing his firm agents, and had stated that he “would bind the 
risk, provided the company was not on,” he said to Hammond, “ It 
is understood that the policy is binding, provided the company is 
not on the risk,” and Hammond replied, “Yes.” Asked “ when it 
was binding from,” he answered, “From the 16th; from that time; 
from that conversation.” If this evidence was to be credited, it jus- 
tified the inference of a complete binding agreement from the date 
of the conversation. It was for the jury to draw the inference, and 
such a contract, if made, was a valid agreement for insurance, upon 
which a recovery could be had: Ellis vs. Insurance Co., 50 N. Y., 
403. A more serious question is presented as to whether the 
agreement-thus made was binding upon the company. At the 
close of the testimony the counsel for the defendant asked the 
court to dismiss the complaint, upon the ground that it appeared 
that the letter appointing Sedgwick & Hammond agents for the de- 
fendant limited them against insuring special risks and risks within 
what was called “the shore line,” which motion was denied, and to 
such denial defendant excepted. The court was also asked to 
charge the jury that the plaintiff's premises were within the shore 
line, and also, if the jury should find that the risk was a special 
risk, that the agents had no authority to bind the defendant and it 
was not liable. Both requests were refused, and defendant ex- 
cepted to each refusal. The location of the “shore line” was a dis- 
puted fact on the evidence. By the map called “ Higginson’s Map ” 
the plaintiff's property was within the line. According to the loca- 
tion of the line by other witnesses it was not. The determination 
of this fact, if it was a material one, was properly left to the jury. 
No question can arise on this appeal upon that branch of the case. 
The request to charge that, if the jury should determine that the 
risk was special, the defendant was not liable, raised no other or 
different question than that presented by the motion to dismiss the 
complaint, as the risk was conceded to have been a special one, and 
the jury would have been bound so to find. The request was, 
therefore, equivalent to asking for a direction of a verdict for 
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defendant. The point of the appellant’s contention was that the 
court should have decided upon the letter waich contained the 
agents’ delegation of authority that they possessed no power to 
bind the defendant upon a special risk; and this question is the 
most serious one presented upon this appeal. It may be conceded 
that the commission of authority had not, at the time of making the 
agreement, reached the agents. It had, however, been mailed 
from St. Louis, as the letter of the secretary of the company, dated 
October 13th, refers to it as having been forwarded by mail on that 
day. It may also be conceded that it did not reach the agents until 
October 20th, the day after the fire, as Hammond in his letter to 
the plaintiff, under date of October 21st, speaks of the agents not 
having power to bind the company “ until yesterday,” and Sedgwick 
testified that the two letters introduced in evidence were the only 
communications they had received from the company with reference 
to their acting as agents prior to the fire, which occurred on Octo- 
ber 19th. The evidence upon the question of power is, therefore, to 
be found entirely in the two letters last mentioned. The first of 
these letters bears date October 11th, and was written to Sedgwick 
& Hammond by Mr. Van Valkenburgh, a general agent of the com- 
pany. In it he says: “If your appointment is confirmed, your ju- 
risdiction will be the city of Brooklyn, outside the shore line; but 
we shall expect you to write no large risks for us until you know 
for certain that we are not in, through our New York office. As we 
are now on all Brooklyn specials of any size that we will write, 
please do not undertake to write any specials for us at present.” 
The second letter was written by the secretary of the company from 
St. Louis, dated October 13th, and addressed to Sedgwick & Ham- 
mond. It states: “ We take very great pleasure in forwarding to 
your address by mail to-day a commission of authority as agents 
of this company in the city of Brooklyn. We deem it unnecessary 
to enter into any detailed instructions as to the conduct of our 
business at your agency, as our Mr. Van Valkenburgh has written 
you upon that subject,” etc. Whatever authority the agents had, 
they derived from these letters. The risk was a special one, and 
so admitted by the plaintiff upon the trial. Was authority to insure 
such a risk withheld from the agents? We do not so interpret the 
letters. It is true that Van Valkenburgh wrote that the agents 
should not write any large risks until they knew that the company 
was not on, through their New York office, and should not under- 


take to write any specials for the company, but this limited 
Vou XVIII.—55. 
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authority is not confirmed in the letter from the company. In that 
letter the authority is broadly stated to be “ agents of this company 
in the city of Brooklyn.” There was no exception in the territory 
named, nor limitation as to the character of the risks to be insured. 
The other expression in the letter, that “ we deem it unnecessary to 
enter into any detailed instructions as to the conduct of our busi- 
ness at your agency, as our Mr. Van Valkenburgh has written you 
upon that subject,” does not in any way limit the agents’ power. 
Its plain reference is to the manner of conducting the business, 
and not to the authority to be exercised by the agent. That this 
view is the one entertained by the agents is plain from Hammond's 
letter to the plaintiff, under date of October 21st, in which he places 
his denial of the existence of an agreement to insure on the fact 
that they had not, at the date of the alleged agreement, received 
their commission of authority, and not at all upon the ground that 
such a contract was in excess of their power. We think, therefore, 
that the letter of October 13th, fairly interpreted, constituted 
Sedgwick & Hammond general agents of the company, and that 
the utmost that could be claimed from the direction contained in 
Van Valkenburgh’s letter, which I have quoted, was that they were 
instructions for the guidance of the agent, which would in no way 
affect contracts with third parties having no notice or knowledge of 
such instructions. A general agent may bind his principals by an 
act within the scope of his authority, although it may be contrary 
to his special instructions : Story, Ag., § 733; Walsh vs. Insurance 
Co., 73 N. Y., 5; Lightbody vs. Insurance Co , 23 Wend., 18; Angell 
vs. Insurance Co., 59 N. Y., 171. In Walsh vs. Insurance Co. the 
rule is stated as follows: “Nor would restriction upon the power 
of an agent, not known to persons dealing with him, limiting the 
usual powers possessed by agents of the same character, exempt the 
principal from responsibility for his acts and contracts which were 
within the ordinary scope of the business intrusted to him, although 
he acted in violation of special instructions :” Lightbody vs. Insur- 
ance Co. was a case very similar to the case under consideration. 
The plaintiff owned property in Utica, upon which he procured in- 
surance in the defendant company by parol agreement with an 
agent in Troy, whose authority was limited to “ Troy and vicinity,” 
and who was denied the power to insure special risks. The plaint- 
iff's property was a special risk. The supreme court held the 
agreement to be binding on the defendant, Bronson, J., saying: 
* Although he [the agent] must answer to hs principals for de- 
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parting from their private instructions, he clearly bound them so 
far as third persons dealing with him in good faith are concerned.” 

The manner of conducting the business of insurance is so well 
known that a person may reasonably assume thut one having the 
apparent power of a general agentis not limited by his instructions 
as to the class of risks he may insure. Corporations organized un- 
der the laws of other states, and having their general officers in 
those states, do business in this state through agents who are in- 
trusted with policies signed by the officers of the company, and 
which become binding contracts upon the indorsement of the 
agent. Such agents have power to make original contracts of in- 
surance, and this mode of conducting the business is so well estab- 
lished that it has become a part of the common knowledge of the 
community, and judicial notice must be taken of it : Ellis vs. Insur- 
ance Co., 50 N. Y., 406, 407. Persons dealing with such agents in 
good faith have the right to assume that they possess the power 
usually exercised by that class of officers; and, unless the limitation 
on their authority is brought to their knowledge, the contracts 
made with them will be binding upon the company : Walsh vs. In- 
surance Co., supra. There was nothing in the transaction between 
Barker and Hammond, as shown by the evidence, from which the 
* court could assume that Barker had any notice of any limitaticn on 
the agents’ power. At the time of making the agreement, Ham- 
mond showed him a letter from the company, and it having been 
proven by Sedgwick that, prior to the fire, but one letter from the 
company was received, it must be assumed that the letter shown was 
that of October 13th. As I have already shown, this letter consti- 
tuted Sedgwick & Hammond the general agents for the city of 
Brooklyn, and no one in reading it could have supposed that, bythe 
reference to the Van Valkenburgh letter, the company intended to 
place any limitation upon the agents’ power, but that the direction 
contained therein related to the manner of conducting the com- 
pany’s business at the agency. We think the contract made with 
Hammond was, therefore, binding upon the company. There being 
nu other question in the case requiring discussion, the judgment 
must be affirmed, with costs. All concur. 
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The policy, which stipulated that it should be void and all insurance should 
immediately cease if the property became vacant, described the building 
as a ‘ dwelling-house, when completed, to be occupied as a private dwell- 
ing-house. The building, which was in course of erection at the time of 
negotiating the insurance and known to be vacant by the agent when 
insured, was afterwards occupied by a tenant and seven months later was 
vacated, remaining vacant fourteen days when it was burned. 

Held, That the clause regarding vacancy came in force when it was occupied, 
and the subsequent vacancy without consent vitiated the insurance. 


Wess & Titiman, for Appellant. 
D. F. Myers and Hewirr, Waker & Porter, for Appellee. 


SoMERVILLE, J. 

The action is one on a fire insurance policy for the value of a 
dwelling-house destroyed by fire on April 14, T888, the policy hav- 
ing been issued July 1, 1887. The building is described asa “ two- 
story frame, shingle roof, dwelling-house, when completed to be 
occupied as a private dwelling-house,” situated on certain named 
streets in the city of Birmingham. The policy contains, as usual 
with such agreements, a number of conditions on the happening of 
which it is stipulated that the insurer shall not be liable for any 
loss or damage occasioned by fire. One of these is if the building 
“becomes vacant or unoccupied, * * * without the written 
permission of the company indorsed on the policy.” It is provided 
that “in every [such] case, without such written permission, this 
policy shall be void, and all insurance hereunder shall immediately 
cease and determine.” 

At the time the negotiation for the policy was progressing the 
building was in process of completion. According to the defend- 


* Decision rendered, April 9, 1889. 
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ant’s version of the testimony, it was not completed when the in- 
surance agents visited the premises for inspection, nor did they 
know of its completion when the policy was issued, on July 1, 1887. 
According to the statement of the plaintiff, it was completed when 
one of the defendant’s agents last visited the premises, and when 
the policy was issued. One of the plaintiff's witnesses says that 
at the time of the agent’s visit the fence around the house was un- 
finished, and the blinds were down to be painted, This fence was 
completed on June 29th, and the tools of the workmen were not 
removed from the house, where they were kept, until July 3, 1887. 
It was contemplated that the house would be rented to some tenant 
after completion, and this was so represented by the plaintiff to 
the insurance agents. The house was vacant and unoccupied when 
insured, and known to be so to the defendant’s agents. It re- 
mained so until September 5, 1887, or over two months, when it 
was rented toa tenant. This tenant quit the premises on April 1, 
1888, on account of an attachment being levied on his furniture at 
the instance of the plaintiff for unpaid rent. The premises were 
destroyed by fire on April 14, 1888, after fourteen days of vacancy 
or non-occupation. 

The question is whether, under this state of facts, the policy be- 
came forfeited so as to determine the insurance, it being admitted 
that the insured had no permission for the premises to remain va- 
cant or unoccupied from April Ist to the 14th, and the evidence 
showing that the company had no knowledge of the fact of such 
vacancy during this time. 

In construing this contract all its conditions and terms will be 
construed liberally in favor of the assured, and strictly against the 
insurer. Clear and unequivocal language must be required in or- 
der to create a warranty, and all statements of a doubtful meaning 
must be construed to be representations rather than warranties. 
The rules governing this subject are discussed at length in Insur- 
ance Co. vs. Johnston (80 Ala., 467), and need no further discus- 
sion. But, while these ruies of construction are followed, it is our 
duty “to interpret the contract of the parties as they have made it, 
and to enforce it according to obvious intention, legaily expressed, 
so long, at least, as it offends no law, or violates no principle of 
public policy:” Insurance Co. vs. Thomas, 74 Ala., 578, 583. 

It is contended that as the house was vacant and unoccupied 
within the knowledge of the agents of the company at the time the 
policy was issued, this fact operated as a waiver of the condition 
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that “the company will not be liable for loss or damage if the 
building becomes vacant or unoccupied.” In support of this con- 
struction it is necessarily contended that the house was insured as 
vacant, without contemplating its occupancy during the year for 
which it was insured; the phrase in the policy, “ when completed 
to be occupied as a private dwelling-house,” being asserted to be 
merely descriptive. If the house in question had been insured 
within the knowledge of the defendant’s agents as vacant property, 
unoccupied at the time of issuing the policy, and if the facts justi- 
fied the inference that there was no implied agreement that it was 
to be occupied as a dwelling during any period of the insurance, 
and during this time it had been destroyed by fire while vacant, 
this would, under the authorities, operate as a waiver of the condi- 
tion in question, and the company would be liable for the loss. 
This would be on the principle that a condition precedent of this 
nature could be waived by parol agreement, the company being 
estopped to afterwards assert any benefit under it, on the ground 
that it would be in fraud of their contract, and violative, as such, of 
all fair and honest dealings: Insurance Co. vs. McCrea, 8 Lea, 513; 
Short vs. Insurance Co., 90 N. Y. 16. 

The circumstances surrounding the contracting parties must be 
taken into consideration in construing this, as all other contracts. 
When the negotiation for insurance was commenced, as we have 
said, the house was in process of erection. An agent was author- 
ized to rent it when complete, and the defendant's agents were 
informed of such purpose. The fence around the premises was com- 
pleted only two days at most before the date of the policy. In the 
light of these facts, we must construe the phrase, “ when completed 
to be occupied as a private dwelling-house.” The adjudged cases 
are quite in conflict as to the force to be given phrases anulogous to 
this when inserted in insurance policies. In Joyce vs. Insurance 
Co. (45 Me., 168), it was held that where a house was represented 
in a policy as “occupied by” the insured, this was a description 
merely, and did not amount to an agreement that the insured should 
continue in occupation of it. In Protection Co. vs. Douglas (58 Pa. 
St., 419), it was held that the insurance of a building as a “ dwell- 
ing-house,” or as an “‘ occupied dwelling- house,” does not imply an 
engagement or warranty that it shall continue occupied while the 
risk endures. It was regarded by the court as a “matter of de- 
scription of the subject, rather than stipulation respecting its use.” 
There are other rulings to the same effect: Insurance Co. vs. 





1889. ] Royal Ins. Co. vs. Lubelsky. 871 


Usaw, 112 Pa. St.. 80; Catlin vs. Insurance Co., 1 Sum., 435. In 
the case last cited, the phrase under consideration was, “at present 
occupied as a dwelling-house, but to be hereafter occupied as a 
tavern.” This was held by Judge Story not to be a warranty of 
continued occupation of the house as a tavern, but, at furthest, a 
mere representation of an intention to occupy it as such: In Her- 
rick vs. Insurance Co. (48 Me. 558), the Supreme Judicial Court of 
Maine made a distinction between the representation of an expect- 
ation and of an existing fact, the latter being in the nature ofa 
warranty, and the former not. The application for insurance there, 
in describing the property, used the phrase, “ will be occupied by 
a tenant.” This was said not to be a warranty that the house 
should be occupied by a tenant during the whole period 
of the risk. There does not appear to have been any clause 
in the policy making it void, as in this case, in the event of 
becoming vacant or unoccupied. In Hough vs. Insurance Co. 
(29 Conn. 10), the Connecticut Supreme Court of Errors, in 
a case where the house was described as “vacant, but to be oc- 
cupied,” held this phrase to imply the reservation of the right to 
put a tenant in the vacant building, not the incurring of an obliga- 
tion or warranty to do so. Ifa warranty, it was said that it would 
be a question for the jury to determine whether it had remained 
vacant an unreasonable time. In Alexander vs. Insurance Co. (66 
N. Y., 464), a policy of fire insurance described the plaintiffs prop- 
erty as “his two-story extension frame building occupied as a dwell- 
ing.” The New York Court of Appeals held that this statement as 
to occupancy was not necessary to the identification of the building, 
and, inasmuch as it related to the risk, it was a warranty which 
would make the contract void, if the house was not at the time oc- 
cupied as a dwelling. lt was construed to affect the risk in view 
of the provision in the policy that if the premises should become 
vacant and unoccupied the policy would become void. 

Construing the present policy in the light of surrounding facts, 
and construing all its parts together, especially the parts quoted 
and italicized in the beginning of this opinion, we see but one way 
in which they can be harmonized. The phrase, “ when completed 
to be occupied as a private dwelling-house,” must be taken to rep- 
resent the mutual expectation of the contracting parties that the 
house was to ba so occupied either by the owner, cr some one else 
by his authority, as tenant or otherwise. It is scarcely explicit 
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enough to constitute a promissory or executory warranty: Stout 
vs. Insurance Co., 12 Iowa, 371. 

No question can arise as to how long the insured had within 
which to procure a tenant, because he did procure one within about 
two months, and no loss occurred during that time. After the ful- 
fillment of this expectation as a realized fact by the procuring of a 
tenant, the other provision of the policy at once came into force. 
The house was no longer vacant, but occupied as it was intended 
to be. If it should afterwards “ become vacant or unoccupied,” the 
risk of loss by fire would fall on the insured, not on the company, 
unless the permission or consent of the company should be pro- 
cured by the indorsement in writing on the policy. Such, in our 
judgment, was the intention of the parties in entering into this con- 
tract, and its plain, common-sense interpretation. 

The evidence shows that the house was vacated by the tenant, 
and remained unoccupied, or without any furniture or any human 
being living in it, for fourteen days, and it was destroyed by fire 
during this time. It is admitted to have become both vacant and 
unoccupied. Under all the authorities the policy became ipso facto 
forfeited, and the liability of the insurer terminated, as the fact of 
non-occupation was known to the insured, and no permission was 
procured from the company waiving the observance of this condi- 
tion. And this is so without regard to the period of time this state 
of vacancy or non-occupancy continued, because it is the express 
stipulation of the parties, and such stipulation is the law of the 
contract, binding alike on the parties and the court: Dennison vs. 
Insurance Co., 52 Iowa, 457; Insurance Co. vs. Meyers, 63 Ind., 
238; Cook vs. Insurance Co., 70 Mo., 610; Insurance Co. vs. Pad- 
field, 78 Il., 167; Gamwell vs. Insurance., 12 Cush., 167; Soye vs. 
Insurance Co., 6 La. Ann,, 761; Alston vs. Insurance Co., 80 N. C., 
326; Insurance Co. vs. Zaenger, 63 Ill., 464; Insurance Co. vs. 
Thomas, 74 Ala., 578; Herrman vs. Insurance Co., 85 N. Y., 162. - 

The court should, on the uncontroverted facts of this case, have 
given the first charge requested by the defendant, instructing the 
jury to find for the defendant if they believed the evidence. The 
other rulings become unimportant, and we shall not consider them. 

Reversed and remanded. 
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SUPREME COURT OF TEXAS. 


LION FIRE INS. CO. 
vs, 
STARR.* 


- In an action to collect money due on a fire insurance policy, the clauses of 
which provided that ‘any fraud, or attempt at fraud, or any false 
swearing, on the part of the assured, shall cause a forfeiture of all claim 
under this policy,” if the insured was guilty of willful fraud or false 
swearing, the warranty was broken, and he could not recover. 


. It was necessary for defendant to show that the fraud, or attempted fraud, 
or false swearing, was willful, and not the result of inadvertence or mis- 
take; but it was error to charge that before the plaintiff’s right to re- 
cover was forfeited it must appear that not only his own testimony, but 
also that of ‘‘other witnesses produced by him, was false and corrupt.” 


. An insurance policy, containing a clause requiring the assured to produce 
account books and vouchers in case of loss by fire, is not avoided by fail- 
ure or refusal to produce them, unless the policy provides in express 
terms for such forfeiture; but the failure or refusal may be proven, and 
is a proper subject of comment before the jury as to the extent of the loss. 

. The extent of actual loss or injury to the property is the measure of dam- 
ages recoverable under the policy. 

. It was error to exclude testimony as to the excessive valuation placed on 
the goods insured, because the testimony was that of a witness who was 
an employe of defendant’s agent, as that fact, 1f it could affect the wit- 
ness at all, could only do so as to his credibility. 

. The opinion of a witness, as to whether the plaintiff’s demand was based 
on a fair valuation of the property, was properly excluded. 


Henry P. Droveut, for Appellant. 
T. T. Vanper Hoven and Suoox & Dirrmar, for Appellee. 


Acker, J. 
Frank Starr brought this suit on a policy of insurance issued by 
appellant on the 18th day of October, 1884, in the sum of $1,000, 
on appellee’s restaurant, restaurant supplies, fish-stand and fixtures, 
house-hold goods, and wearing apparel. The policy was for a year, 
and permitted $1,000 concurrent insurance. A fire occurred on the 
premises on June 23, 1885, by which appellee alleged that thé prop- 


* Decision rendered, November 13, 1888.—From Southwestern Reporter. 
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erty insured under the policy was destroyed, and this suit was 
brought in November, 1885, to recover the amount of the policy. 
The value of the insured property alleged to have been destroyed 
was laid in the petition at $4,387. The defenses interposed by ap- 
pellant necessary to be considered on this appeal were that the 
amount claimed by plaintiff for his loss and damage was far in ex- 
cess of the cash value of the property claimed to have been de- 
stroyed; that the claim was grossly excessive and fraudulent in this: 
that plaintiff did not have in his possession or on his premises the 
goods claimed to have been destroyed or damaged; that plaintiff 
claimed that goods were destroyed that were not destroyed; that 
the loss did not occur from fire or water, but the loss incurred was 
by reason of plaintiff’s refusal to comply with the terms of the pol- 
icy, by not taking proper care of the property after the fire; that 
plaintiff failed and refused to furnish to defendant his books of ac- 
count or invoices when demanded; that he refused to put his prop- 
erty claimed to have been damaged in a condition to be examined 
and appraised; that plaintiff had been guilty of fraud, misrepre- 
sentation, and false swearing, whereby the policy was rendered 
void. The trial was by a jury, and verdict and judgment rendered 
for the amount of the policy. The first, sixth, and seven assign- 
ments of error relate to the charge given, and two special charges 
asked by appellant and refused. The charge given and complained 
of was as follows: “If the jury believe that plaintiff has willfully, 
and with intent to cheat and defraud defendant, refused to produce 
vouchers which he had, and has willfully and corruptly sworn 
falsely, with a view to obtain damages from the defendant which he 
knew he had not suffered and that his testimony and other testi- 
mony produced by him was false and corrupt, with a view to de- 
fraud defendant, then the plaintiff has forfeited all right to recover 
under the policy sued on.” The special charges asked and refused 
were as follows: ‘(7) If the policy of insurance sued on contains a 
stipulation that the plaintiff shall, if required, furnish his books of 
accounts and vouchers, and exhibit the same for examination, and 
shall also furnish certified copies of all bills and invoices of the 
property insured and claimed to have been destroyed, the originals 
of which cannot be produced; and if the jury find that the vouchers 
and invoices and account-books, or any or either of them, were de- 
manded by defendant, and plaintiff failed to comply with the de- 
mand, and it was possible for him to comply with it, in whole or 
in part,—then you will return a verdict for defendant.” “(9) If the 
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jury find from the evidence “that the policy of insurance sued on 
contains a stipulation or agreement that any fraud, or attempt at 
fraud, or any misrepresentation in any statement touching the loss, 
or any false swearing on behalf of the assured, the plaintiff, or his 
agent,in any examination, or in the proof of loss, or otherwise, shall 
cause a forfeiture of all claim on this defendant, and the- policy 
shall become wholly void, then, if the jury find from the evidence 
that there has been any misrepresentation, fraud, or attempt at 
fraud, or false swearing, or false statements touching the loss, then 
the jury will return a verdict for the defendant.” The policy con- 
tains the following express provisions: ‘In no case shall the claim 
be for a greater sum than the actual damage to or cash value of the 
property at the time of the fire. If required, the assured shall pro- 
duce books of account and other proper vouchers, and exhibit the 
same for examination, * * * and shall also furnish original or 
properly certified duplicate invoices of all property hereby insured, 
whether damaged or not damaged. Any fraud, or attempt at fraud, 
or any false swearing, on the part of the assured, shall cause a for- 
feiture of all claim under this policy.” 

A policy of insurance on personal property is a contract on the 
part of the insurer to indemnify the insured to the extentof the loss 
actually sustained, upon such conditions stated in the contract as are 
reasonable. A loss being shown, then the prime object of inquiry 
is the extent of the loss. The amount of the policy is not even 
prima facie evidence of the extent of the loss, for by the terms of 
the contract strict and particular proof of the extent of damage or 
amount of loss sustained is required to be made by the insured. 
If this w2re not so, unscrupulous agents, more intent on augment- 
ing their income by increased commissions than considerate of 
the protection and security of their companies, co-operating with 
speculators in crime, could bankrupt the insurers and greatly in- 
crease the dangers to the property of honest persons by encour- 
aging willful burnings to secure the excessive insurance money. 

The provisions of the policy just quoted are the only provisions 
bearing upon the questions raised under these assignments of er- 
ror. We do not find in the policy any provision making it void, 
or denying to the insured the right of recovery, solely upon the 
ground that he had refused to produce books of account, vouchers, 
etc., when demanded by the insurer. The means provided by this 
provision for inquiring as to the amount of property owned by the 
insured at the time of the fire are well calculated to greatly assist 
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in arriving at the truth upon that question, and such refusal might 
with propriety be made the subject of comment to the jury; but 
the terms and provisions of the policy did not authorize the sev- 
enth special charge asked and refused, and we think the court did 
not err in the ruling complained of under the sixth assignment of 
error. 

So much of the charge given and complained of under the first 
assignment as required the jury to believe that not only the testi- 
mony of the insured but “other testimony produced by him was 
false and corrupt,” before the right to recover was forfeited, we 
think was error. The parties had expressly agreed in their written 
contract that “any fraud, or attempt at fraud, or any false swear- 
ing, on the part of the insured, should work a forfeiture of all claim 
under the policy.” This defense had been pleaded by appellant, 
and there was evidence which authorized the submission of that 
question to the jury, just as stipulated in the contract, and we think 
appellant was entitled to have it so submitted without regard to 
whether or not the other testimony produced by appellee was false 
and corrupt. The fraud, or attempt at fraud, or false swearing, to 
cause a forfeiture of all claim under the policy, must have been 
willful, and not the result of inadvertence or mistake. It is for the 
jury to determine whether there has been fraud, attempt at fraud, 
or false swearing, upon the part of the insured, and, if so, the jury 
is to determine, also, whether it was willful. If the insured has 
been guilty of willful fraud, attempt at fraud, or false swearing, the 
warranty is broken, and all benefits under the policy forfeited: May, 
Ins., §§ 156, 477; Wood, Ins., § 429; Claflin vs. Insurance Co., 110 
U. S., 81, 3 Sup. Ct. Rep., 507; Howard vs. Insurance Co., 4 Denio, 
508. 

The ninth special charge asked and refused was not a strictly 
correct charge, as it went beyond both the letter and the spirit of 
the provision of the contract on which it was founded, but it called 
the court’s attention directly to the error in the charge given, and 
the court should have corrected the error thus pointed out. 

Appellant offered to prove by the witness Wentworth that at the 
time the contract of insurance was made the goods covered by the 
policy were not worth $500. The evidence was objected to, “ be- 
cause the witness was at that time in the employ of defendant’s 
agent, and defendant could not now be heard to question the cor- 
rectness of the matters set forth in the policy.” The objection was 
sustained, and the evidence excluded, and this ruling is assigned as 
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error. The fact that the witness was an employe of appellant’s 
agents did not affect his competency. If that fact could affect the 
witness at all, it could do so only as to his credibility, and that 
question was exclusively for the jury. If we rightly comprehend 
the second ground of the objection, it was directed against the evi- 
dence offered, rather than the witness, and seems to have been pred- 
icated upon the theory that the amount of the policy was conclu- 
sive, and that the value of the goods could not be inquired into. 
We have already in this opinion decided against that view, and 
from what we have said it follows that the court erred in excluding 
the testimony of the witness Wentworth. 

The tenth assignment of error relates to the ruling of the court 
in excluding an interrogatory propounded by appellant to its wit- 
ness Langdron, and the answer thereto. The interrogatory was : 
“Do you believe that plaintiff's demand for recompense for total 
loss of one thousand dollars on each of two insurance policies on 
the contents of his restaurant and fish-stand is based on a just, 
honest, and fair valuation of the property destroyed? If ‘No,’ 
then state your reasons for so believing.” The witness answered, 
“Most positively, I do not;” and then gave, in a general way, his 
reasons for the opinion. The objection was upon the ground that 
“the witness should testify to what he knew, and not what he be- 
lieved.” 

We think the court did not err in the ruling here complained of. 
The interrogatory called for the opinion of the witness, and he gave 
it. His opinion was not admissible as evidence. For the errors in- 
dicated we are of opinion that the judgment of the court below 
should be reversed, and the cause remanded. 

Stayton, C. J—Opinion adopted. 
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COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


WILLIAM T. WALTON AND ELIZA D. WALTON, 


Respondents, 
vs. 


AGRICULTURAL INS. CO., or Warerrowy, N. Y., 
Appellants.* 

The owner insured conveyed the property to a third person who reconveyed to 
the wife of insured. No notice was given to the company as required by 
the policy. 

Held, That evidence was not admissible to show a prior oral agreement with 
the solicitor that such conveyance might-be made subsequent to the issue 
of the policy. 


Appeal from a judgment of the general term of the supreme 
court, in the second judicial department, affirming a judgment at 
circuit, and an order denying defendant’s motion for a new trial 
made upon the minutes. 

The action was brought upon a policy of insurance issued by the 
defendant, to recover the sum of $500 for loss sustained by the 
burning of a barn, a quantity of hay and grain, and two horses. 
The policy of insurance contained the following condition: “If 
the said property be sold vr conveyed or if the interest of the par- 
ties therein be changed in any manner, whether by the act of the 
parties or by operation of law; * * * then, and in every such case, 
and in either of said events, this policy shall be null and void, until 
the written consent of the company at the home office is obtained.” 

At the time of the application for and issuance of the policy, 
William T. Walton was the owner of the premises insured. About 
five months thereafter he conveyed said property to a third person, 
who on the same day duly conveyed the same to Eliza D. Walton 
the wife of William. 


* Decision rendered, October 22, 1889. 
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Notice of these transfers was never given to the defendant, neither 
was the written consent of the;company at the home office ob- 
tained. William T. Walton, against the objection of the defendant, 
testified that he told the agent at the time the application for insur- 
ance was made that as soon as hefhad finished repairing the build- 
ings he should convey the property;to hisiwife, and that he wanted 
a policy so made out as to cover his interest now and the inter- 
est of his wife after conveyance made. That the agent replied that 
he could accomplish that result by making the policy out to 
William T. Walton and wife. It was thereupon arranged that such 
a policy should be applied for and he signed an application to the 
company. The evidence was duly objected to by the defendant 
and an exception taken to its admission. Northrup, the agent, ccn- 
tradicted Walton’s testimony in such respect. But that question 
was determined in favor of the plaintiffs in a special finding made 
by the jury. 

The agent or solicitor who made out the application was not a 
general agent and did not have authority to issue policies. His 
duty was to make out applications for insurance and forward them 
to the home office of the company where they were passed upon. 
If rejected the matter was at an end. If accepted, a policy of in- 
surance was made out and forwarded to the agent for delivery on 
receipt of premium. 

Respecting the extent and limitation of the authority of the agent 
to represent the defendant, the policy in question provided as fol- 
lows: “Agents of the company are permitted to give the consent 
of the company to assignment of policies. But no agent of the 
company is permitted to give consent of the company in any other 
cases required by the provisions of this policy, or to waive any stipu- 
lation or condition contained herein; but in all cases where the con- 
sent of the company is required by this policy, other than consent 
to the assignment of the policy, such consent must be obtained at 
the home office of the company.” 

The trial court charged the jury as a matter of law that the con- 
veyance from husband to wife through a third person did not vitiate 
the policy, and that the plaintifis were entitled to recover. De- 
fendant excepted. The jury rendered a verdict in favor of the 
plaintitf in the sum of $535.50. And the judgment entered there- 
upon was subsequenily affirmed at general term. The defendant 
appeals to this court. 
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A. H. Sawyer, for Appellant. 

W. W. Wesrervett, for Respondents. 

Parker, J. 

The contract of insurance upon which the plaintiffs base their 
right to recover in this action provided that if the property insured 
be sold or conveyed, or if the interest of the parties be changed in 
any manner, the policy shall be null and void, until the written con- 
sent of the company at the home office shall be obtained. 

Subsequent to the issuance of the policy the property was con- 
veyed by Walton, through a third person, to his wife without the 
written consent of the company. Thus, by the terms of the con- 
tract, the policy of insurance became of no effect. Upon the trial 
the plaintiffs sought to relieve themselves from the effect of the 
violated condition by the introduction of oral evidence tending to 
show that Walton informed the defendant’s solicitor of his intention 
to convey to his wife after a few months, and requested that the 
policy be so drawn as to cover his interest before conveyance and 
that of his wife afterwards and that the solicitor informed him that 
he could accomplish that result by issuing the policy to William T. 
Walton and wife. The evidence upon that subject was seasonably 
objected to by the defendant but was received by the court, and the 
jury, in a special finding, found the fact to be as contended for by 
the plaintiffs. 

The question presented, therefore, is, can the plaintiffs be per- 
mitted to show in contradiction of the express terms of the contract 
that it was orally agreed before its making and delivery that they 
should be permitted thereafter to do an act which the contract 
forbids? 

This is not an action brought to so reform a contract as that 
it shall be made to voice the agreement which the parties intended 
to make. 

On the contrary, it is based on the policy as it was written, and 
cannot be maintained by evidence that the contract was intended to 
be a different one. For a policy of insurance is presumed to em- 
brace the entire agreement of the parties. The precedent oral 
agreement cannot be regarded as a part of the policy or in any wise 
effective as a contract. Like other written contracts the oral agree- 
ment preceding its execution and delivery is presumed to have 
become merged in it and its terms cannot be controlled or varied 
by parol evidence: Pindar vs. Resolute Fire Ins. Co., 47 N. Y., 
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114; Ripley vs. Aitna Ins. Co., 30 id., 136; Alston vs. Mechanics 
Mutual Ins. Co., 4 Hill, 329. 

The cases of Van Schiack vs. Niagara Ins. Co., 68 N. Y., 434; 
Woodruff vs. Imperial Ins. Co., 83 N. Y., 135; and Short vs. Home 
Ins. Co., 90 N. Y., 16, are not in conflict with this rule. 

True, oral evidence was received in each of those cases. It 
was not received, however, for the purpose of contradicting the 
written agreement, or to show that the parties made a different con- 
tract than the one expressed, but to demonstrate that the insurer at 
the time of the issuance of the policy had knowledge of the facts, 
the existence of which were asserted upon the trial, to constitute a 
breach of warranty. Upon such proof was predicated an estoppel 
against the insurer. It was held in effect that if the insurer receive 
pay for a policy of insurance, knowing it to be invalid when issued, 
he shall be deemed to be estopped from insisting upon its invalidity. 
The object of this rule is to prevent fraud and to render it im- 
practicable for insurers to attempt the acquisition of premiums upon 
policies known to be invalid when issued. The principle of those 
cases cannot be applied here. The act which the contract declares 
shall vitiate the policy had not been performed when the policy was 
issued. It was not an existing fact. The policy was therefore 
valid at the time of its issuance and so remained until the property 
was conveyed without the consent of the defendant. Certainly the 
facts here disclosed fail to suggest a fraud which will estop the de- 
fendant from interposing as a defense the warranty against a con- 
veyance of the property. As the defendant is not estopped and the 
action is brought upon the contract as it wes written it follows that 
the admission of parol testimony to vary or contradict one of its 
provisions was error. 

Judgment should be reversed and a new trial granted, costs to 
abide the event. cs 

Follett, Ch. J., Potter and Vann, J. J., concur. Bradley, J. reads 
dissenting opinion and Haight and Brown, J. J., concur. 
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Report of Decisions. 


COURT OF APPEALS OF MARYLAND. 


WESTCHESTER FIRE INS. CO., or New Yor, 
vs, 
WEAVER.* 


The insured warranted that he had not omitted to state any information ma- 
terial to the risk. The policy provided that it should be void if the in- 
sured were not the sole and unconditional owner, or if his interest 
whether as owner, trustee, agent, mortgagee, ete., was not truly stated. 

Held, That non-disclesure of a mortgage was not a violation of the condition 
as to sole ownership, but it was an omission of information material to 
the risk regarding his interest which was fatal to the policy. 

A conditional sale of personal property does not vest the title until all the 
terms have been complied with, and the purchaser is not the unconditional 


owner within the meaning of the policy, which is forfeited by non dis- 
closure of the fact. 


A prayer for instructions to that effect should be granted though it desig- 
nates the insured as lessee or bailee instead of conditional owner. 


Bengamin Kurtz, for Appellant. 
Joun H. Hanpy, for Appellee. 
Strong, J. 

This is an action brought on a policy of insurance against loss 
by fire. The loss was duly proved, but the company, among others, 
set up the defense that the property, which was exclusively per- 
sonal, was covered by a mortgage. The policy contained a cove- 
nant that the policy should become void, unless consent in writing 
should be indorsed on the policy by the company in the following 
instance; ‘“ If the assured is not the sole and unconditional owner 
of the property, * * * or if the interest of the assured in the 
property, whether as owner, trustee, consignee, factor, agent, mort- 
gagee, lessee, or otherwise is not truly stated in this policy.” The 
company contends that, as no disclosure was made to the company 
that the property was incumbered by a mortgage, and no written 
consent indorsed on the policy that it was insured although mort- 
“¥ Decision rendered, April16,188. | |. 
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gaged, by the terms of the policy the company is notliable. There 
is no doubt that, if the only condition in the policy was that the 
assured was the “sole and unconditional owner of the property,” 
the policy would not be held void, if it turned out that it was in- 
cumbered by a mortgage. This point is clearly covered by the de- 
cisions in Kelly’s Case (32 Md., 421), and the case of Insurance Co. 
vs. Beck (43 Md., 358) and the question that we have to decide is 
whether the additional words used in this policy, to-wit, “if the 
interest of the assured in the property, whether as owner, trustee, 
consignee, factor, agent, mortgagee, lessee, or otherwise, is not 
truly stated in this policy,” will apply to the case of a mortgagor. 
In the warranty of the assured he stated that he has not “omitted 
to state to this company any information material to the risk.” 
Contracts of insurance, as this court said in Kelly’s Case, are to be 
construed as other contracts. The law presumes that the parties 
understand the contract they make, and every intelligible condition 
was inserted by design, and was intended to accomplish some pur- 
pose. The court also repudiates the principle of interpretation 
adopted in some cases, that such contracts are to be construed 
most strongly against the underwriter, but adopts the sounder rule 
that the intention of the parties, as gathered from the whole in- 
strument, must prevail. The terms of this policy are more compre- 
hensive than the terms used in either Kelly’s Case, or the case in 
43 Md. After reciting that if the assured is not the sole and un- 
conditional owner of the property, or if the interest of the assured, 
whether as owner, agent, etc., or otherwise, is not truly stated, it 
provides that the policy shall be void. All these qualified interests 
in property are insurable. But it is important to the company 
that a full and true disclosure of the condition of the property 
should be made, as upon it the amount of the risk and the premium 
may depend. In Bowman’s Case (40 Md. 631), the court uses this 
language: “Ifthe property to be insured is incumbered by judg- 
ments, mortgages, or liens, for unpaid purchase money, it is always 
of importance for the insurance company to be informed of the 
fact, as upon the existence or non-existence of real interest and mo- 
tive on the part of the insured to protect and preserve the property 
the premium for insurance may justly be regulated;” and so in In- 
surance Co. vs. Lawrence (2 Pet. 49), Judge Marshall said: “The 
extent of this interest [the assured] must always influence the un- 
derwriter in taking or rejecting the risk, and in estimating the pre- 
mium underwriters do not rely so much upon the principles as on 
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the interest of the assured; and it would seem, therefore, to be 
always material that they should know how far this interest is en- 
gaged in guarding the property from loss.” It is evident that in- 
cumbrances upon the property may influence the underwriters in 
taking the risk and fixing the premium, and may justly form an im- 
portant covenant in the policy, and is material to the risk. 

Now, the assured expressly covenanted that he had not omitted 
to state to the company any information material to the risk. If 
such stutement is material, then the assured has not complied with 
his express covenant. In Kelly’s Case the court said that the na- 
ture of the interest of the assured, in cases of ordinary contracts of 
insurance, is immaterial to the risk, and an omission to state the 
nature and extent of his interest where no inquiry has been made 
on the subject, and it is not exacted by conditions, will not avoid 
the policy. But the court also said that in that case “there were 
no written proposals, and no specific inquiry as to title or interest.” 
But in this case there is an express statement that the assured has 
omitted no statement material to the risk. If the property insured 
had been in the hands of an agent, consignee, etc., and had been 
insured by such agent or consignee without disclosing the fact that 
he was such agent, consignee, etc., the insurance would certainly 
have been void. It would be held void, not because the interest 
was not insurable, but because the special interest wus not disclosed 
to the company. The term “or otherwise” is broad enough to 
include incumbrances of any sort. 

It has been argued with great force that the mortgagor of prop- 
erty has as much interest in the preservation of the property as if 
it was unincumbered, because, in case of loss, the mortgagor has 
the debt to pay. This is true, and unless the terms of this policy, 
by a fair construction of its terms, requires the disclosure of a mort- 
gage, the existence of the mortgage would not render it void. But 
the existence of a mortgage or other incumbrance may be a ma- 
terial fact for the underwriters in fixing the premium, or even in 
taking the risk. The interest of the assured in property mort- 
gaged to many times its value could hardly be supposed by a 
cautious underwriter to be equal to that of an absolute owner, 
without any incumbrance whatever. We think, therefore, the fail- 
ure to disclose the existence of a mortgage upon the property, by 
a fair construction of the terms of this policy, renders the insurance 
void as to such mortgaged property, and that the first prayer of the 
defendant should have been granted. 
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The next point for us to consider is the ownership of the piano. 
On this point there can be no doubt. The sale by Willig & Co. to 
the plaintiff was a conditional sale, and the title did not vest in 
the plaintiff until all the conditions had been complied with, and he 
was not, as the policy expressly required him to be, the uncon- 
ditional owner of it at the time of the insurance. The clause is the 
instrument of sale which requires the plaintiff to pay the full value, 
in case of the destruction by fire, does not affect the question. The 
terms of the policy required him to be the unconditional owner 
at the time of the insurance, and this it appears he was not. It 
has been argued that defendant’s third prayer, raising the question 
of the recovery of the value of the piano, is defective in this: that 
it describes the plaintiff as lessee or bailee, when he was not so in 
fact, and was therefore properly rejected. The error, if it be one, 
is immaterial. The prayer asked the court to instruct the jury that 
if they found that the conditions set forth in the paper signed by 
Willig & Co. and Weaver had not been complied with, etc, then 
the plaintiff could not recover. This is substantially the prayer. 
Its legal effect and operation is not affected by calling the plaintiff 
a lessee or bailee, instead ofa conditional owner, and it should have 
been granted. From the view that we have taken of this class, we 
think it not material to notice the other questions raised in the 
argumert, and the judgment must be reversed, and a new trial 
awarded. 


COURT OF APPEALS OF NEW YORK. 


WILLIAM D. JONES, Respondent, 
vs. 
HOWARD INS. CO., Appellani.* 


A policy provision exempting from liability for ‘‘damage caused by the 
working of mechanics * * nor for the use of kerosene” is not violated by 
the mere use of kerosene unless the damage arose therefrom. 

A policy provision exempting from liability for loss resulting from the lack of 
diligent effort to save property is not violated unless loss was due to such 
neglect. 


* Decision rendered, October 29, 1-89. 








886 Report of Decisions. [ Nov., 


An objection to proofs as to title because the insured did not state the fact of 
an assignment subsequent to the loss is frivolous. 


The accuracy of a valuation in the proofs is a question for the jury. 
A statement as to the origin of the fire, that it was unknown, 1s sufficient. 


The character of a notary’s certificate cannot be objected to when such cer- 
tificate was not required. 


The company may not arbitrarily delay demanding books and vouchers until 
long after proofs have been rejected. 

A requirement that the written portions of other policies should be stated in 
the proofs is sufficiently complied with by describing them as concurrent 
and covering the same property with the one in suit. 


Norton Cass, for Appellant. 

J. M. Wurrman, for Respondent. 

Fixcu, J. 

This action was upon a policy of insurance against loss by fire, 
and was defended mainly on the ground that the assured himself 
was the incendiary. The issue of fact thus raised was decided in 
his favor, and there remained only certain technical defenses which 
have thus far been overruled and which furnish the questions on 
this appeal. 

One ground upon which the deferndant’s motion for a nonsuit was 
rested is again urged as a reason for reversal. It is that a condi- 
tion precedent to a recovery was violated in that lamps were filled 
with kerosene in the evenings and by artificial light. The clause in 
the policy cited in support of the objection goes no further than to 
free the insurer from any loss or damage arising from that cause. 
Tae language is “this company will not be liable under or by virtue 
of this policy for loss or damage caused by the working of mechan- 
ics * * * nor for the use of kerosene * * * unless permitted 
hereon in writing.” The meaning evidently is that for a loss result- 
ing from the use of kerosene except in the manner specified the in- 
surer will not be liable. It did not appear that the fire and conse- 
quent loss had any such origin. 

It is objected that the assured made no diligent effort to save his 
property as required by the terms of the policy. That instrument 
again only relieves the company from liability for damage resulting 
from such neglect. Whether the assured in truth disobeyed the 
requirement, whether it was reasonably possible for him to have 
done more than he did in his endeavor to put out the fire, whether 
by any risk or effort he could have saved anything after he was 
driven from the building by the flames, and so whether any part of 
the loss wis due to his neglect were questions of fact upon the evi- 
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dence and must be deemed to have been answered in his favor by 
the verdict against the defendant. 

The further objections cluster about the proofs of loss. The pol- 
icy requires such a paper to be furnished and specifies what 1t shall 
contain. The assured gave in substance all the information required 
by the terms of the policy. The defendant company received the 
proofs and kept them in its possession without objection for forty- 
five days, and then without returning them wrote a letter to the in- 
sured claiming that they were defective and insufficient, and sub- 
ject to his order. 

A review of the objections made will show that some of them 
were frivolous and none of them sound. Thus, it was objected that 
“the interest or title of the assured and others in the property 
alleged to have been destroyed is not correctly or fully stated.” 
At the time of the fire the assured was sole owner. Five days after 
the fire he made a general assignment for the benefit of his credit- 
ors to the present plaintiff. Some twenty days later he signed the 
proofs of loss which were sent to the company, and the demand of 
the assignee for payment has been refused. In the proofs of loss 
it was stated that the assured at the time of the fire was sole owner. 
The policy requires that “the assured, sustaining loss or damage 
by fire and making claim therefor shall * * render a particular 
account of said loss * * stating * * the interest and title of the 
assured and of all others therein” This evidently refers to the 
time of the loss and the state of the title at that date. The objection 
made to the proofs of loss was not that the ownership of the claim 
against the company was not stated, but that “the title of the 
assured and others in the property alleged to have been destroyed 
is not correctly or fully stated.” The objection is frivolous. The 
title of the assured in the property destroyed was stated, and both 
correctly and fully. Nowhere was he required to show who owned 
his right of action for the loss, and there is not the least pretense 
that the company was ignorant of or in doubt about that. 

It is objected again that “the statements of the cash value of the 
property destroyed are contradictory and inaccurate.” They were 
not contradictory. One sum was named as the actual cash value 
and no other. There was indeed an explanation of the manner in 
which the assured arrived at his estimate and that, intended to con- 
firm, may rather have contradicted his statement of actual cash 
value. Whether it was inaccurate or not, however, was a question 
of fact for the jury which they have determined in the plaintiff's favor. 
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It is again objected that the origin of the fire was not correctly 
stated. The proofs declared that the cause of the fire was to the as- 
sured unknown. That was a correct and sufficient statement unless 
he lighted the fire himself, and the jury have said that he did not. 

It is urged against the recovery that the certificate of the nearest 
notary was not obtained. There was one about twenty feet nearer 
the location of the burned building, but who was himself a sufferer 
from the same fire and so concerned in the inquiry whether the as- 
sured was the incendiary or the fire an accident. The policy does 
not call for such a certificate unless “if required.” No such requi- 
sition had been made when the proofs of loss were sent and the 
certificate attached was simply superfluous. The objecton made 
was not a requirement. It was a claim that the proofs were not 
sufficient because a certificate of the nearest notary “as provided 
by the conditions of the policy” had not been furnished. No con- 
dition was violated until the insurer after the loss formally required 
the certificate to be furnished, which never was done. 

A further objection is that another condition precedent to recov- 
ery was violated in that company was never furnished with original 
or certified copies of bills or invoices of the property destroyed. 
The policy puts that burden on the assured only in case he is so 
required to do by some person appointed by the company. No 
such requirement was made until some time in June, long after the 
proofs of loss had been rejected and about four months after the 
fire. Before that demand the assured and his assignee presented 
themselves at the office of the company in New York with all the 
bills and invoices they could obtain to submit to their examination. 
The president somewhat curtly dismissed them: and thereafter, on 
June 18, the general agent writes demanding presentation of books 
and vouchers and an examination “at such time as can be mutually 
arranged.” The demand came too late, and was of no force or con- 

equence because it fixed no time. It arbitrarily assumed the right 
to delay a settlement until such unknown time in the future as 
should suit the will and pleasure of the officers.of the company in 
making a mutual arrangement. What right they had was lost by 
the unexcused delay and the failure to make the demand in such 
form that it could be promptly and definitely obeyed. This treat- 
ment of the assured had about it no element of fairness or justice. 
In addition, it appears that the general agent had already examined 
the assured in such manner and to such extent as he chose. 
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The final objection argued is that the proofs of loss did not con- 
tain copies of the written portion of other policies. The proofs 
named the other policies, specified the insurers and amounts of the 
risks, described them as covering the same property and as “con- 
current with the one herein described.” The written portions of 
that were given. I think this was a substantial performance of the 
condition, but if not, the objection was waived by the delay. The 
proofs of loss were perfect in every other respect, and there is not 
a shadow of excuse for waiting forty-five days to demand a more 
perfect performance, by giving formal copies of other policies: 
Keeney vs. Home Ins. Co., 71 N. Y., 396. 

We are thus of opinion that no ground exists for a reversal. 

The judgment should be affirmed with costs. All concur. 





SUPREME COURT OF PENNSYLVANIA. 


THROPP 
vs, 
SUSQUEHANNA MUTUAL FIRE INS. CO.* 


In a suit on assessments on a premium note, where the question was as to the 
validity of assessments on premium notes for losses only, evidence regard- 
ing improper compensations of officers was irrelevant. 

Errors in notices of assessment as to amount due will not prevent recovery of 
the correct amount. 

A refusal of the court to allow claims for interest on the note and assessments, 
to be set off against a judgment obtained on the policy against the com- 
pany, is not an adjudication which bars these items in a suit on such 
assessments. 


Where the contract stipulates for the payment of all losses during the term of 
the policy regardless of the destruction of the property, and a provision 
for surrender in case of sale, but no surrender was made, the destruction 
of the building and subsequent sale of the land does not terminate lia- 
bility to assessments. 


Statement of facts. 

The action was for the recovery of assessments on a premium 
note, where a judgment had been secured against the company for 
loss on the property through fire. The by-laws of the company 
contained the following provisions :— 





* Decision rendered, April 15, 18*9. 
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SECTION 32. Whenever any member of this company shall alienate or sell any 
building or other property insured, he may (all assessments being paid) sur- 
render his policy to the secretary, with the request, signed by him, to have 
the same canceled, and the secretary shall enter the same on record as can- 
celed, to take effect the day the same shall be received by him. In case a 
part only of the building or other property insured be alienated or sold, such 
policy may, in like manner, be surrendered as to such part so sold, and the 
amount of premium on the building or other property so sold shall be in- 
dorsed, after sixty days of the day of surrender, on said member’s premium 
note, or such portion as shall not have been expended or paid. Src. 34. 
In case any buildings, goods, or other property insured shall be burned or 
damaged by fire, the directors shall retain, in the treasurer’s hands, the pre- 
mium note given for the insurance of said property, and also such amount re- 
maining unpaid upon said note as the board of directors may deem a sufficient 
security for the payment of assessments of the assured until the expiration 
of the policy, and upon such expiration the balance (if any) in the treasurer’s 
hands shall be paid to the assured: provided, however, that should the assured 
give sufficient security for the payment of all future assessments on policies 
above referred to, then, in that case, the whole amount of the claim shall be 
paid in full. 


Cuttps & Evans, for Plaintiff in Error. 
Cuartes Hounsicxker, for Defendant in Error. 


Mircsett, J. 

The principal question of law raised in the present case was upon 
the validity of the assessments made by the defendant in error. 
The case was tried before the publication of the opinion of this 
court in Insurance Co. vs. Gackenbach (115 Pa. St., 492), and the 
rulings of the learned judge below were at variance with the de- 
cision in that case. On an examination, however, of a correct copy 
of the by-law under which the assessments were made, it has 
appeared clearly that this court, speaking through our late Brother 
Trunkey, was misled by an incorrect copy in the record of that case, 
and the mistake has been rectified in the opinion in Insurance Co. 
vs. Stauffer, filed herewith. The main contention in the present 
case having been thus settled, the others can be disposed of with- 
out difficulty. 

The first assignment of error is to the refusal to permit the de- 
fendant to ask the secretary what salary he received in the year 
1877. It is sufficient to say that the relevancy of the question was 
not apparent from ‘any evidence then in the case, nor was any offer 
made to follow the question with such evidence. The ground 
assigned here was not pointed out to the judge at the trial, nor is 
the evidence shown to us which would support it. The evidence is 
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that the assessments were made for losses only, and whether the 
secretary or directors improperly received compensation for their 
services, though important to the policy-holders as members of the 
association, was not relevant to the issue on trial. 

Several of the assignments relate to the variance between the 
amounts of the assessments as stated in the notices to the defend- 
ant and the amounts as proved at the trial. The instruction by the 
learned judge below, that an error in the amount arising from mis- 
calculation would not prevent the plaintiff from recovering the 
amount really due, was entirely correct. Mere errors of statement 
of amounts do not destroy the true claim. 

Other assignments raise the question whether the refusal of the 
court of common pleas of Dauphin County to allow the company to 
set off or defalk its claims for interest on defendant’s deposit note, 
and the assessments then due, was an adjudication which barred 
these items in the present action. It is difficult to see why it should 
do so. It was not an adjudication of the right of action on the 
assessments, but of the company’s right to use them in payment of 
@ particular judgment. Set-off against a judgment is not of right, 
but of grace, and is only granted where a special equity is shown 
to justify it. What reasons moved the Dauphin County Court in its 
refusal we do not know, nor is it material that we should. It is 
sufficient that the adjudication was not upon the claims as a cause 
of action. Insurance Co.’s Appeal (105 Pa. St., 615) is not con- 
trary to this view, as in that case the court simply distributed a fund 
paid in for the very purpose. Even if it had gone further, and de- 
cided that under the circumstances equity would allow the set-off 
against a judgment, it would not now follow that the refusal of the 
Dauphin County Court to allow the set-off in this case was an adjudi- 
catiun of the right of action. In the very case in 105 Pa. St., it 
was held that even a previous action for the assessments, and judg- 
ment against the company therein, were not a bar to the company’s 
claim on the assessments, inasmuch as it was shown that the failure 
of the plaintiff was for want of notice of the assessments given to 
the defendant in the action. 

The only remaining question is whether the destruction of the 
buildings by fire, and the subsequent sale of the land, terminated 
plaintiff in error's liability to further assessments. It may be con- 
ceded that ordinarily, and in the absence of a special ccntract, this 
result would follow, as held in Wilson vs. Insurance Co. (19 Pa. St., 
372), but it is quite clear that the law of this case is otherwise. 
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The contract stipulated for the payment of the assessments that 
should be made for all losses during the term of the policy, without 
regard to the destruction of the property or other hardships. 
There was a provision for surrender of the policy in case of sale of 
the land, but no surrender was made under it. In the language of 
our Brother Green in 105 Pa. St., 624: “ Whatever may be said in 
reference to the reasonable or unreasonable character of a contract 
with such provisions, it is enough for the purposes of this case to 
know that the contract of these parties is of this character. * * * 
If parties make such contracts, they must be bound by them.” The 
case was well tried by the learned president of the common pleas, 
and the questions arising in it properly ruled. The judgment is. 
affirmed. 
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UNITED STATES CIRCUIT COURT. 
NORTHERN DISTRICT OF NEW YORK. 





SAUTELLE 
vs, 
RAILWAY PASSENGER ASSURANCE CO.* 


An accident policy prohibited standing, riding, or being on the platform of 
a moving car, or entering or attempting to enter, leaving or attempting 
to leave while in motion. 


Held, the clause excluded death while riding on the platform, but not while 
passing from car to car. 


Held, That passing from car to car is negligence within the policy. 


Watuace, J. 

Upon the evidence it is clear that the assured met his death by 
falling from the platform of one of the cars of the Erie Railway 
Company, between eleven and twelve o’clock at night, when the 
train was in full motion, either while riding on the platform of the 
car, or while passing from one car to another. The contract of in- 
surance provides that “ no claim for insurance shall be made when 
death or injury may have happened in consequence of exposure to 


* Decision rendered, September 9, 1878. 
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unnecessary danger, hazard, or perilous adventure,” and that 
“standing, riding, or being upon the platform of moving railway 
coaches, or entering or attempting to enter, leaving or attempting 
to leave, any public conveyance using steam as a motive power, 
while the same is in motion, are hazards not contemplated by the 
contract.” If the assured met his death while riding upon the 
platform of the car, concededly the plaintiff cannot recover. If he 
met his death while passing from car to car, the defense probably 
could not rest on the clause which excludes from the risk injuries 
received “ while entering or attempting to enter, leaving or attempt- 
ing to leave, a public conveyance using steam as a motive power, 
while the same is in motion,” there being fair room for argument 
that these words refer to the act of getting on or getting off the 
train, or attempting to do so, and not to that of passing from 
one part of the conveyance to another. Conceding, however, for the 
purposes of the case, that the instruction to the jury to find for the 
defendant could not be justified by either of the clauses of the 
contract last considered, it was nevertheless properly given, because 
the contract excludes indemnity to the assured for an injury in- 
curred in consequence of his own negligence. 
Negligence and “exposure to unnecessary danger” are equiva- 
lent terms; and if the jury had found that the deceased did not 
f lose his life ‘‘in consequence of exposure to unnecessary hazard,” 
the verdict could not have been sustained upon the settled rules of 
the law of negligence. There were no disputed facts and no dis- 
putable inferences of fact which presented a question for the jury. 
The naked question, therefore, is one of law, whether or not the’ 
act of passing from car to car while the train is at full speed and 
in the night-time is negligence; and this question must be resolved 
in the affirmative. Doubtless, circumstances of such peril might 
exist as would justify a passenger in attempting to escape from the 
car in which he might be located; but nu such circumstances were 
shown here. If the deceased had fallen from the platform and 
been injured by the breaking of the coupling between the cars, the 
i railroad company could have successfully defended an action to re- 
¥ cover damages, upon the ground of his concurring negligence, al- 
though it might have shown that the coupling gave way because of 
defects in its fastening or material. Negligence is the absence of , 
that care which a reasonable and prudent man would exercise un- 
der the circumstances of the case. And can it be doubted that a 
prudent man would understand that he was acting at his peril if 
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he attempted in the night-time and while the train was under full 
headway, to pass from one car to another? Such are the undula- 
tions of a railway car when the train is in rapid motion that loco- 
motion within the car is a task of some difficulty. The passenger 
moves with uncertain step and seeks assistance by grasping the 
seats as the car sways to and fro. But the passage from car to car 
is attended with greater difficulty. The din and clamor of the 
train, the rushing of the wind and dust and smoke, the conscious- 
ness that a misstep or miscalculation of distances may be fatal, tend 
to confuse or excite the faculties and disturb the judgment; and al- 
though it is a common practice thus to pass from car to car, it is 
rarely accomplished without experiencing a sense of relief when it 
has been safely done. When darkness adds another condition of 
uncertainty to the attempt, there can be no justification of the act 
in the mind of any prudent man. 

In this case the defendant met his death while exposing himself 
to the danger of passing from car to car. Nothing is shown to 
raise the inference that any unwonted circumstance occurred to 
produce the fatal conclusion of his attempt. It is reasonable to 
infer that, like many who have meta similar fate, he lost his bal- 
ance or made a misstep. 

It has been repeatedly held concurring negligence sufficient to 
defeat a plaintiff, that his injury occurred while attempting to get 
on or off a car while in motion; and this irrespective.of the fact 
whether the motion was rapid or slow. The reasons for this rule 
apply with equal force to an attempt to pass from car to car; and 
when, as here, the attempt is made in darkness and while the train 
is at full speed, it must be justified by some necessity, or cannot 
escape the imputation of negligence. 
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SUPREME COURT OF PENNSYLVANIA. 


APPEAL OF BROWN. 


A wife’s policy was payable to the wife or, in case of her previous death, to 
her children. Subsequently the husband joined with the wife in its as- 
signment. 


Held, That the prior death of the wife extinguished her interest and that of 
the assignee, and the proceeds were payable to the children. 


Held, That where the proceeds were paid into court by a company that came 
into the state, and the contest was between residents of the state, the 
question whether the lex loci or lex fori should prevail is not involved. 


Epwarp J. Fox, Exisaa Auuis, and Epwarp J. Fox, Jr., for Ap- 
pellant. 


F. Green, fur Appellees. 
Wrurms, J. 

This case presents but a single question. In 1865, the Germania 
Life Insurance Company, a New York corporation, issued a policy 
of insurance upon the lifeof Daniel P. Sandt, a citizen of Pennsyl- 
vania, for $2,000. It was made payable to Diana Sandt, the wife of 
the insured, for her sole use, with a provision that “in case of the 
death of the said Diana Sandt before the decease of the said Daniel 
P. Sandt, the amount of the said insurance shall be payable after 
her death to her children for their use, or to their guardian, if un- 
der age.” In 1875 both husband and wife joined in an assignment 
of the policy to A. J. Brown, the appellant. In 1884, Diana Sandt 
died, leaving her husband and seven children to survive her. In 
1888, Daniel P. Sandt, the insured, died. The assignee of the pol- 
icy and the children of Mrs. Sandt made claim to the amount of the 
policy, andthe company properly asked the Court of Common Pleas 
of Northampton County, where all the claimants lived, for leave to 
pay the money into court, and that the claimants interplead with 
each other. If the assignment of Mrs. Sandt was effectual to vest 
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in her assignee a good title to the policy, then he was entitled to 
the fund. 

The assignment is formal, and her husband joined her in its ex- 
ecution. Whatever title she had, therefore, passed to her assignee. 
The extent and character of her title appeared plainly on the face 
of the policy. She was the payee named in the first instance, but 
the promise to her was not an absolute and unconditional promise 
to pay to her, or to her administrators, executors, or assigns, but a 
promise to pay her upon condition that she was living when the 
policy should fall due. If she survived her husband, the insurance 
money was payable to her, but, if she did not, it was payable to 
her children then living. Their right to the money depends upon 
the terms of the contract, which was payable to them if she was 
not living at the death of the insured. They were parties to the 
contract as truly as she was, and with as clear a right to sue upon 
it upon the happening of the contingency that made them the 
payees as she could have had if living. Her assignment put her 
assignee in no better position than she occupied, and conferred 
upon him no greater interest in the policy. Her death in the life- 
time of her husband extinguished her interest in the policy, and it 
can no more survive in the hands of her assignee than in her ad- 
ministrator. The condition on which her right to recover was to 
end, and that of her children was to arise, has happened, and the 
contract of the insurance company is now with the children, and 
must be enforced by them or for their benefit. 

It seem to have been thought that an important question about 
whether the lex fori or the lex loci ought to prevail was involved in 
this case, but that is a mistake. The insurance company came into 
this state, and paid the money into court for the benefit of the 
party entitled to it. The present contest is between residents of 
this commonwealth, over a fund in the possession of the court of 
common domicile, and depends upon the contruction of the con- 
tract under which both parties claim. The judgment is affirmed. 





